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About Us 

1. We are a team of 3 dental lawyers, focused on helping dentists buy / sell practices.  We also help dentists  

  incorporate, lease space, deal with employees and associates, enter into shareholder / partnership  

  agreements, and get their Wills and Powers of Attorney in order. 

2. We started our niche practice in late 2010. 

3. Our dentist clients come from all over Ontario (e.g. Toronto, Ottawa, London, Kingston, Hamilton,  

 Niagara, Kenora, Picton, Bracebridge, etc.). 

4. David Mayzel and Michael Carabash (the two founding partners) have a Certificate in Dental Practice  

  Management (C.D.P.M.) from U of T / Transitions. 

5. Michael Carabash writes regularly for Ontario Dentist and Dental Practice Management / Oral Health  

  Office magazines. 

6. Michael Carabash has been quoted in the National Post, Toronto Star, and Metro News for talking about  

 the dental industry. 

7. The National Post recently wrote a feature article about DMC Law and www.DentistLegalForms.com.  

8. Our law firm‘s website is www.dentistlawyers.ca (where you can see our 400+ blog posts, magazine and  

  newspaper articles, videos, etc.). 

9. We provide this eBook for free and update it twice a year. 

10. We present on legal topics to dental associations, study clubs, bank hosted events, 4th year dental students,  

  dentists at destination courses (e.g. Bermuda through UWO), continuing  education courses (e.g. through 

 UWO), professional groups (e.g. ROI Corporation),  industry associations,  etc.  If you would like us to 

 present at your study club, just contact us (we‘d be happy to do so). 

11. We are members of DIAC (Dental Industry Association of Canada). 

12. In 2013, we launched www.DentistLegalForms.com, a website that offers online automated legal  

 forms for dentists (e.g. Letters of Intent, Wills and Dual Wills, Powers of Attorneys, etc.). 

13. We typically charge based on fixed fees except for lease and associate agreement negotiations. 

14. We are not just ―paper pushers‖.  We are professional advisors who want to get the best deal for our  

  clients (e.g. save money, avoid disputes, advance their interests, protect their rights, etc.).  We truly care  

  about our clients and want them to have a good experience working with us. 

15. You get to deal with us directly (not some staff member).  You get us when you need us. 

16. We are very responsive.  We try to get back to our clients as soon as possible and, in any event, no later  

  than 24 hours. 

17. We educate you along the way (who else will write an eBook, 400+ blog posts, articles in dental trade  

  magazines, do presentations for dentists and other professionals in the industry?).  And we spend the time  

  doing it. 

18. We are available to help you at all stages of your career (associating, leasing, starting up a practice,  

  employing staff, buying / selling a practice, etc.). 

http://www.dentistlegalforms.com/
http://www.dentistlawyers.ca/
http://www.dentistlegalforms.com/
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How did we start? 

DMC Law is a boutique dental law firm located in Toronto (North York).  The name ―DMC‖ comes from the 

first initials of the two founding partners: David Mayzel and Michael Carabash.  DMC Law started in late 2010 

when a dentist convinced us to only work for Ontario dentists.  We thought it was a good idea and haven't looked 

back since.  Our partnership was formally registered in the spring of 2011 and we've been focused exclusively on 

helping Ontario dentists get their legal affairs in order. 

Our personal bios: 
 

David Mayzel, B.A., LL.B., C.D.P.M. is your legal risk manager. He is a trained 

courtroom lawyer and has spent many years resolving disputes both in and out of court. 

He knows how to prepare documents and execute transactions in a way that avoids or 

mitigates legal risks.  David received his B.A. in 1998 from the University of Western 

Ontario (London, Ontario), his LL.B. in 2001 from Aberdeen University (Aberdeen, 

Scotland), and his Certificate in Dental Practice Management from Transitions Group 

and the University of Toronto in 2013. Before DMC Law, David worked at a multi-

service law firm, a commercial litigation boutique, and as a sole practitioner. He is 

called to the Bar in Ontario and is a Notary Public.  David is also the co-founder of 

Dentist Legal Forms.com, a website that offers online legal forms for dentists.  

Michael Carabash, B.A., LL.B., J.D., M.B.A., C.D.P.M. is your business law adviser. 

He is an entrepreneur at heart who helps you see the big legal picture. He drafts clear 

and effective agreements that strive to protect your rights while promoting your 

interests.  Michael received his B.A. in 2003 from the University of Toronto, his LL.B. 

and J.D. in 2007 from Osgoode Hall Law School (Toronto, Ontario), his M.B.A. in 

2007 from the Schulich School of Business (Toronto, Ontario), and his Certificate in 

Dental Practice Management from Transitions Group and the University of Toronto in 

2012.  Michael has published numerous articles in dental trade magazines, including 

Ontario Dentist, Profitable Practice, and Dental Practice Management.  Those articles 

can be found on www.dentistlawyers.ca.  Before DMC Law, Michael worked in the 

legal departments of governments, a bank, law firms, and as a sole practitioner. He is called to the Bar in Ontario 

and is a Notary Public.  Michael is also the founder of Dentist Legal Forms.com, a website that offers online 

automated legal forms for dentists.  

http://www.dentistlegalforms.com/
http://www.dentistlawyers.ca/
http://www.dentistlegalforms.com/
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Ljubica Durlovska, B.A., LL.B. is a dental lawyer and the newest addition to DMC Law.  

She helps dentists with their employment and occupational health and safety needs.  She 

will obtaining her Certificate in Dental Practice Management from Transitions Group and 

the University of Toronto in 2014.   

 

 

 

 

David, Michael, and Ljubica are business-oriented and dynamic dental lawyers.  They help Ontario dentists 

incorporate, buy and sell practices, lease space, deal with employment matters (including associate agreements), 

and put their Wills and estates in order   They pride themselves on being responsive, educating their clients, and 

providing exceptional legal services in a timely fashion.  Their diverse knowledge, skills, and experiences will 

help protect you while trying to ensure a smooth transaction.  

David and Michael also launched a new website 

(www.DentistLegalForms.com) that allows dentists to get their legal 

affairs in order quickly, conveniently, and cost-effectively.  Dentists can 

now create their own Wills, Powers of Attorney, and Letters of Intent by 

going through a simple online questionnaire.  At the end of the 

questionnaire, the dentist can download a custom-tailored (.pdf) legal 

form.  The website includes tons of free bonuses, such as lawyer-review 

through DMC Law, free edits for a set period of time, and signing 

instructions which must be followed (to avoid disputes). 

 

 

 

http://www.dentistlegalforms.com/
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Introduction 

This eBook gives Ontario dentists valuable insight about the various legal issues they will face in their daily 

practice.  By having a better understanding of employment matters, commercial leasing, business law, family law, 

and wills and estates planning, dentists can avoid costly legal disputes and save money.  Although this eBook is a 

valuable resource which every Ontario dentist should read, having a lawyer to protect your rights and promote 

your interests is always recommended.  If you need a lawyer, please contact David Mayzel, Michael Carabash, 

or Ljubica Durlovska – all of whom practice dental law exclusively through DMC Law. 

 

Chapter 1: Employment Law 

After dental school, most dentists begin their careers working as an ―ASSOCIATE‖ for a dental clinic.  An 

associate provides services in one of two ways: (1) as an ―INDEPENDENT CONTRACTOR” providing 

services for a CLIENT or (2) as an ―EMPLOYEE” providing services for an EMPLOYER.  To keep things 

simple, the term ―PAYOR” will be used in this eBook to refer to a CLIENT or EMPLOYER who is paying the 

associate for their services. 

 

A. Independent Contractor Associates 

An associate carrying on business as an independent contractor is in business for themselves.  They are not 

employees of the payor.   They typically sign a written agreement with a payor to provide dental services.  This 

agreement is very similar to what employees would sign – with a few important differences.  First, independent 

contractors have greater autonomy than employees.  They control how they provide services.  They usually 

pick their own hours.  They may work for multiple payors.  They are not integral to the payor‘s business, but 

rather provide ancillary or complementary services to it.  They own their own tools of production (e.g. dental 

tools, equipment, supplies, etc.).  Second, they earn business income.  They can make profit or incur losses. 

They are typically compensated based on a percentage of gross billings generated minus certain expenses (e.g. lab 

fees).  Third, the payor does not deduct, withhold, or remit income taxes, Canada Pension Plan (CPP) 

contributions, or Employment Insurance (EI) premiums in respect of the independent contractor.  Rather, 

the latter files and remits their own income taxes and can deduct reasonable business expenses incurred to 

generate income.  Fourth, a payor is generally not vicariously liable for the actions of an independent 

contractor.  Finally, the payor and the independent contractor can terminate their relationship pursuant to 

the terms of the associate agreement (oral or written) they entered into. 
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B. Employee Associates 

An associate who is an employee forms an integral part of the payor‘s business.  They differ from independent 

contractors in a number of important ways.  First, the payor has significant control over the manner in which 

the employee provides services (in terms of supervision, discipline, and training).  The associate employee 

receives a fixed salary and don‘t risk losing money in providing services.  They do not work for anyone other than 

the payor.  Their schedules are typically determined by the payor. They use the payor‘s tools and equipment.  

They provide the services personally and not through a corporation or other business structure.  Second, they 

earn employment income.  This imposes strict limits on what types of expenses they can deduct for income tax 

purposes.  Third, the payor is required to deduct, withhold, and remit income taxes, CPP contributions and 

EI premiums on behalf of the employee.  Fourth, an employee’s actions or omissions may lead to the payor 

being vicariously liable to the harm resulting to third parties.  Finally, employees benefit from minimum 

standards laws.  For example, the Employment Standards Act, 2000 imposes minimum obligations on the payor 

with respect to things like maximum hours, minimum pay, minimum notice periods (for termination), vacation 

pay, maternity leave, etc.  Employees also benefit from the common law (i.e. judge made law), which requires the 

payor to provide employees with ―reasonable notice‖ or payment in lieu of notice if the payor wants to terminate 

the associate without cause (i.e. without the employee having done anything wrong). 

 

C. Hiring Associates: Avoid Discriminating 

When hiring an associate, a payor will ask for a number of things such as the associate‘s: 

 Name 

 Address 

 Immigration status 

 Education 

 Experience 

 Resume 

 Reference Checks 

 Criminal Record 

Many payors may not realize they are not allowed to ask certain questions or make decisions that violate the 

Ontario Human Rights Code.  For example, a payor cannot ask a potential associate if they have been convicted 

of a crime for which they have received a pardon.  Nor can a payor refuse to hire someone on the basis of their 

race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexual orientation, age, record of 

offences, marital status, family status or disability. 
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D. Probation for Associate Employees 

A payor may want to hire an associate employee for a probationary period to ―test the waters‖.   Probation is not 

automatic.  An associate agreement should clearly state that the first few weeks or months (typically up to three 

months) are probationary.  This gives the payor the chance to assess the associate‘s skills, attitude, performance 

and other relevant characteristics with minimal or relaxed obligations (i.e. statutory or at common law) to keep 

them on.  Three months is a magical number because section 54 of the Employment Standards Act, 2000 states 

that the payor need not pay any minimum notice or payment in lieu of notice for employees with less than three 

months of service.  Now that takes care of minimum statutory obligations on the payor, but what about the 

common law (i.e. judge-made law)?  There may still be requirements to give reasonable notice or payment in lieu 

thereof if the associate employee was terminated without cause (i.e. for not having done anything wrong).  In 

Segreti v. Orion Communications Inc., 2003 CarswellOnt 1785, the Ontario Superior Court of Justice reiterated 

the law when it comes to probationary employees: 

21  The rights and obligations of a probationary employee and an employer were considered by 

Madam Justice Epstein in Mison v. Bank of Nova Scotia, [1994] O.J. No. 2068 (Ont. Gen. Div.), where, 

considering the ―more tenuous employment relationship‖ in such cases, she cited the requirements set 

forth in Kirby v. Motor Coach Industries Ltd. (1980), 6 Man. R. (2d) 395 (Man. Co. Ct.) [reversed 

(1981), 10 Man. R. (2d) 36 (Man. C.A.)]: 

1.  The onus is upon an employer to show that it has ―just cause‖ to discharge even a 

probationary employee; 

2.  ―Just cause‖ may be that the employee is, in the opinion of the employer, unsuitable for a 

job; 

3.  The unsuitability which would justify the termination of a probationary employee may go 

beyond those grounds which might support the discharge of a regular employee, and may include 

such considerations as character, compatibility, as well as ability to meet present and future 

production standards expected by the employer…. 

4.  Where a probationer has been terminated for unsuitability, the employer‘s judgment and 

discretion in the matter cannot be questioned,…. 

5. All of the forgoing is subject to the requirement of the employer showing that the discharge 

was in the bona fide exercise of the employer‘s discretion and judgment that the employee was not 

suitable and not for some other reason or improper motive which would not justify a dismissal. 
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So although a payor may terminate an employee within the first three months without being required to give 

STATUTORY notice or payment in lieu thereof, they can ONLY terminate the employee for ―Just Cause‖ in 

order to avoid giving reasonable notice or payment in lieu thereof at COMMON LAW.  So what constitutes ―Just 

Cause‖?  Well, as seen above, the courts have given payors considerable leeway in terminating employees based 

on their being unfit for the job. Other common grounds for just cause termination include: dishonesty, insolence 

and insubordination, disobedience, lateness and absenteeism, incompetence, improper conduct outside the 

workplace, permanent illness or disability, disruption of corporate culture, alcohol or drug abuse, conflict of 

interest or sexually harassing behaviour. 

 

E. The Associate Agreement 

The associate agreement deals with things like job responsibilities and duties, compensation and benefits (if any), 

termination provisions, and restrictive covenants (discussed below).  If the associate is an employee, then the 

Employment Standards Act, 2000 will dictate minimum terms of the associate agreement with respect to 

minimum wages, hours of work and overtime, statutory holidays, annual vacation, vacation pay, pregnancy leave, 

parental leave, bereavement leave and notice periods for termination of employment or lay-off. 

 

F. (Mis)Characterizing the Relationship  

There are important differences for the payor and the associate when it comes to characterizing their relationship.   

Generally, a payor wants to hire an associate as an independent contractor.  Doing so would relieve the 

payor of having to collect and pay the government the associate‘s income taxes, CPP contributions, and EI 

premiums.  For example, hiring an associate as an independent contractor and paying them $50,000 in 2010 

would save the payor $3,208 in CPP contributions and EI premiums.  Apart from these cost savings, terminating 

the associate would also be easier: there are no minimum standards laws or reasonable notice obligations (at 

common law) which must be followed.  Rather, the agreement between the payor and the associate would govern.  

Assuming that the agreement is enforceable and properly followed, the payor could avoid costly legal disputes.  

The associate may also wish to be an independent contractor: they could make more money by servicing multiple 

payors and pay less tax by deducting legitimate business expenses.  That said, in certain circumstances, the 

associate may want to be an employee.  They may not want to be bothered with recording and deducting 

business expenses for tax purposes.  They may not be able to afford their own tools.  They may have difficulty 

marketing their services to multiple payors.  They may be dependent on a regular salary and benefits.  They may 

need the protection afforded to employees under the minimum standards legislation for things like minimum pay, 

maximum hours, vacation pay, maternity leave, and minimum notice or payment in lieu thereof.   
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While the payor and associate MAY WANT to structure their relationship in a certain way (i.e. 

independent contractor or employee), the law MAY SAY OTHERWISE!  This typically happens when the 

parties agree that the associate is an independent contractor, but the associate or the government claim that the 

associate was an employee.  Take the case of an associate independent contractor being terminated without cause.  

Here, the payor may wish to rely upon the independent contractor agreement to terminate the associate.  That 

agreement may simply say that some minimal notice or payment in lieu of notice is required for the payor to 

terminate the associate.  The associate, however, may decide to start a legal action claiming that they were in fact 

an EMPLOYEE – and thus entitled to MORE NOTICE OR PAYMENT IN LIEU THEREOF.  This may end up 

in front of the Ontario Labour Relations Board (where the associate alleges that the payor failed to provide 

minimum notice or payment in lieu of notice under the Employment Standards Act, 2000) or in Superior Court 

(where the associate alleges that the payor failed to provide reasonable notice or payment in lieu thereof at 

common law).  For the payor, this could cost more money than they would otherwise have to pay (e.g. legal fees 

disputing the matter, plus having to provide more notice or payment in lieu of notice).  The characterization of the 

relationship also gets challenged when the government believes that the associate was an employee and that, as 

such, the payor ought to have been making CPP contributions and paying EI premiums. The payor may be on the 

hook for a few years!  The costs can add up quickly – particularly if the matter is disputed in court.  As the 

implications to the payor and the associate are significant when it comes to how their relationship is characterized, 

it is a good idea to see what the courts have said on this matter when faced with real cases. 

 

G. Independent Contractor vs. Employee 

The courts have traditionally used a four-part test to determine whether someone is an employee or independent 

contractor: 

 Control (an associate who is supervised and managed by the payor is more likely to be an employee) 

 Ownership of tools of production (an associate who owns their own tools is more likely to be an  

  independent contractor) 

 Chance of profit (an associate who earns a steady salary is more likely to be an employee) 

 Risk of loss (an associate who stands to lose money because of business costs is more likely to be an  

  independent contractor) 

While this four-part test is a good start, the courts have held that it is the TOTALITY OF THE RELATIONSHIP 

and the intention of the parties (as determined by their agreement and conduct) that will ultimately determine 

whether an associate is an employee or independent contractor.  The distinction is not always clear and, as seen 

below, the courts have had to wrestle with some seemingly difficult cases involving dentists and dental hygienists. 
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H. Court Cases 

Bradford v. Canada: 1988 Tax Court of Canada Decision 

In Bradford v. Canada (Minister of National Revenue – M.N.R.), [1988] T.C.J. No. 818, the Tax Court of Canada 

had to decide whether a B.C. dental hygienist was an independent contractor or an employee for tax purposes.  

The dental hygienist claimed that, for part of the year, she was an employee and for the rest of the year, she was 

an independent contractor; as such, she wanted to deduct certain business expenses against her business income.  

Those expenses related to travel outside of Canada to attend a dental convention.  The government claimed that 

she was an employee the whole time and wanted to prevent her from deducting those expenses. 

The Court held that the dental hygienist taxpayer was an independent contractor. 

Taylor T.C.J. examined the TERMS OF THE CONTRACT between the dental hygienist and the dental clinic that 

paid her and also examined the REALITY of that relationship.  With respect to the latter, the Court stated that 

various FACTORS (based on previously decided cases) pointed to the dental hygienist being an independent 

contractor and not an employee.  Those factors included the fact that the dental hygienist: 

 set and maintained her own working hours; 

 provided dental hygiene services to patients with little or no instructions or interference from her  

   alleged employer; and 

 earned gross income and net income which depended on how often she chose to work and on how  

   much expenses she felt it was reasonable to incur. 

Taylor T.C.J. commented that the fact that dental hygienists are required by law to be supervised by dentists did 

not automatically make her an employee: all of the factors in each case must be examined to make that legal 

determination.  Those factors include things like: control over the work (e.g. setting hours, supervision), 

ownership of the tools of production, ability to make profit or lose money, integration within the employer‘s 

enterprise, and economic reality.  No one factor is determinative and the ―prime factor in the determination of the 

Court‖ should be the intention and objectives of the parties, if clearly and unequivocally stated and agreed upon 

by the parties.  The bottom line is that, since the REALITY coincided with that AGREEMENT, the court found 

that the relationship was actually an independent contractor / client instead of an employee / employer.  As such, 

the dental hygienist was allowed to make her business deductions as an independent contractor. 

 



 
 

 

 

Ontario Dental Law              Page 15 of 209 

 

Carovar Ltd. v. Canada: 1989 Tax Court of Canada Decision 

In Carovar Ltd. v. Canada (Minister of National Revenue – M.N.R.), [1989] T.C.J. No. 405, the Tax Court of 

Canada had to decide whether a corporation owed EI premiums for certain associates it had engaged.  The 

corporation was owned by an orthodontist and his wife to provide management and administrative services to his 

practice.  The corporation engaged associates (a graduate dentist and recent graduates in orthodontics), which it 

claimed were independent contractors.  The government disputed this characterization and claimed they were 

employees, which would make the corporation owe EI premiums from 1984 through to 1986!   

After considering all of the factors, the Court held that the associates were employees.   

Millar D.J.T.C. came to that conclusion after noting that the associates had no opportunity to profit, bore no risk 

of loss in treating patients, did not lease the premises, did not own their own equipment, and performed repetitive 

and routine tasks that were no integral to their own practice (but merely serviced the dentist‘s patients).  The fact 

that the associates were not supervised, had no fixed or minimum salaries, could be disengaged without any 

notice, received no benefits, and were paid standard dental profession commissions of 40% of fees earned did not 

persuade the Court to conclude that they were independent contractors. 
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Arthur v. Canada: 1995 Tax Court of Canada Decision 

In Arthur v. Canada (Minister of National Revenue - M.N.R.), [1995] T.C.J. No. 947, the Tax Court of Canada in 

Saskatchewan had to decide whether a dental hygienist was a dentist‘s employee in the context of EI.  The 

hygienist claimed she was an independent contractor who provided services to a dentist.  The government 

disputed this. 

The court ruled that the dental hygienist was an independent contractor on the basis that she: 

 solicited her own business; 

 decided the course of treatment and set her own appointments; 

 set her own hours and days of practice; 

 could and did replacement if she was not available; 

 paid for her professional insurance, including liability; 

 was paid $75.00 per day plus 25% of her billings; 

 was responsible for 25% of bad debts; 

 was exposed to a small risk of loss, but her profit it totally dependent on her practice; 

 owned some of her own tools; 

 provided services to two dental offices; 

 could provide services without the dentist, and vice-versa; and 

 offered services which are complimentary, but not integral to, the dentist. 

 

Although the court noted that the dental hygienist used the dentists‘ tools and office and was required by law to be 

supervised to some degree by the dentist, these factors were not determinative.  As such, the dental hygienist was 

found to be an independent contractor – as contemplated in the agreement between the dental hygienist and the 

dentist – and no EI premiums were owed. 
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Tsimerman v. Canada:  1998 Tax Court of Canada Decision 

In Tsimerman v. Canada (Minister of National Revenue – M.N.R.), [1998] T.C.J. No. 1132, the issue before the 

Tax Court of Canada was whether an Ontario dentist was required to pay CPP contributions and EI premiums in 

respect of dental hygienists he had hired.  The dentist claimed that they were independent contractors and hence 

owed no CPP contributions or EI premiums.  The government disputed this, claiming they were employees.   

The court agreed with the dentist: the dental hygienists were independent contractors.   

The court stated that, although the dental hygienists legally had to be supervised by the dentist, that measure of 

control wasn‘t sufficient enough for them to be employees.  Rather, Hamlyn T.C.J. was more influenced by the 

fact that the dental hygienists: 

 negotiated a per-hour rate with the dentist, which was calculated by factoring in the dental hygienists‘ use  

  of the premises, the dentist‘s equipment, the receptionist and allocation for the reception area; 

 were free to control their activities; 

 had no set hours; 

 was not supervised and not at all times was the dentist on the premises; 

 had no minimum or maximum number of patients to serve or hours to be worked; 

 saw other patients who were not patients of the dentist; 

 were required to provide their own hand tools, such as scalers; 

 had to pay for their own professional liability insurance; 

 did not receive professional training from the dentist;  

 had to provide for their own uniform; 

 did not receive any benefits such as medical and life insurance; and 

 were not integral to the dentist‘s practice, but were a complimentary part of it. 
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Witherell v. Canada:  2000 Tax Court of Canada Decision 

In Witherell v. Canada (Minister of National Revenue – M.N.R.) [2000] T.C.J. No. 782, the Tax Court of Canada 

had to decide whether a Newfoundland dentist owed EI premiums in respect of a dental hygienist.  The dentist 

claimed that the dental hygienist was an independent contractor and not an employee; hence, no employment 

insurance premiums were owed.  The government disputed this. 

The court agreed with the dentist and found that the dental hygienist was an independent contractor.    

Here‘s how the court came to that conclusion.  First, the agreement between the dentist and the hygienist was such 

that the hygienist was her own boss.  Although she could be instructed on what to do, she was not instructed on 

how to do it.  The business was hers, was not integral to the success of the dentist‘s practice, and only accessory 

to it.  Furthermore, there was nothing preventing her from working with another clinic while engaged with the 

dentist. 

Now, even though these factors of control and integration pointed to the hygienist being an independent 

contractor, there were other factors that made it appear as though the hygienist was an employee.  These factors 

included: the hygienist did not bring a clientele to the dentist‘s practice; the dentist owned the tools used by the 

hygienist to do the work in her duties; the hygienist was paid by the piece on the basis of 50% of the net billing 

fee; and the clients did not pay the hygienist directly for her services. 

Notwithstanding these things, the court found that the hygienist was an independent contractor.  In addition to the 

reasons already discussed above, the court found that the hygienist actually LOST money because she was 

reluctant to challenge the dentist when promises were broken.  Furthermore, at some point (when another dental 

hygienist left), the dental hygienist was able to realize more income, be less obstructed in her work, and her client 

base was clearly established as hers. 
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TLS Health Services Inc. v. Canada: 2002 Tax Court of Canada Decision 

In TLS Health Services Inc. v. Canada (Minister of National Revenue – M.N.R.), [2002] T.C.J. No. 631, the Tax 

Court of Canada in London, Ontario had to decide whether a dental hygienist was an employee of a corporation; if 

so, that corporation would be required to pay EI premiums.   By means of background, the corporation was 

created by a dental surgeon in order to provide hygienist services to his patients.  Before that corporation was 

created, all of the hygienists were employees of the dental surgeon; after incorporation, the dental surgeon 

required them to become independent contractors providing services to the corporation. 

Importantly, there were a number of factors that pointed to the fact that the dental hygienist was an independent 

contractor.  First, the agreement the dental hygienist signed spoke about the relationship being one of independent 

contractor (and not employee).  Furthermore, the dental hygienist was only paid $28 per hour for the services 

performed.  Finally, the dental hygienist was also responsible for various expenses related to providing services – 

such as the cost of travel, insurance, licensing fees, accounting services, textbooks, etc. 

Notwithstanding these factors, the court ultimately ruled that that the dental hygienists was an EMPLOYEE and, 

as such, the corporation owed EI premiums.   

How did the court get there?  First, the dental hygienist provided services to the dentist‘s patients, not her own; 

the dental surgeon owned all patient and client related information.  Second, the major equipment used to carry on 

the practice of dentistry was owned by either the corporation or the dentist.  The dental surgeon didn‘t bring her 

own instruments.  Finally, even though the contract contemplated that the dental hygienist would be an 

independent contractor, the TRUE agreement (as evidenced by the parties‘ conduct) between the parties said 

otherwise.  

Worth mentioning is that the court reviewed and distinguished previous cases which had found dental hygienists 

to be independent contractors and not employees.  Here‘s what the court wrote: 

39  Appellant‘s counsel submitted that the courts have consistently held that a dental hygienist is 

complementary to dental practice and is not necessary to the practice, and consequently is not considered 

integrated with the practice. He referred me to the following cases: Bradford v. Canada; and Witherell v. 

Canada. 
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40  In Bradford, the trial judge found the dental hygienist maintained her own working hours. The 

dental hygienist testified she selected the most profitable work and places to work. The trial judge was 

also satisfied that the intentions and objectives of the dentist and dental hygienist were present in their 

relationship. The contract was not flawed. This is not the situation at bar. In my view, after observing the 

three witnesses, I prefer the evidence of [the dental hygienist] that [the office manager for the corporation] 

played the significant role in determining [the dental hygienist‘s] hours of work. 

41  In Arthur, supra, Ms. Arthur was paid $75 per day in the dentist‘s office plus 25 per cent of her 

billings. She was also responsible for 25 per cent of bad debts. The appellant in Arthur had the right to 

adjust downward the tariff.  Ms. Arthur received referrals from other dentists. She also promoted herself 

by giving lectures and giving away toothpaste and dental floss, for example. She also printed her own 

professional cards for distribution. These facts are definitely not present in the appeal at bar; Ms. Fawcett 

did not have to seek out patients or promote her activity. 

42  In Tsimerman, the dental hygienist had no set hours and had no minimum or maximum hours to be 

worked. She also saw patients who were not patients of the dentist, which is not the case at bar. The dental 

hygienist in Tsimerman appears to have had a greater freedom than [the dental hygienist in the present 

case] in choosing and treating patients. 

43  Finally, in Witherell, the dentist retained 50 per cent of fees earned by the dental hygienist for the 

facilities and equipment provided to her; the other 50 per cent of billing fees were paid to her. She was 

also guaranteed sufficient client base to produce a given income.  [The dental hygienist‘s income in the 

present case] was not dependent on fees charged to patients nor did she contribute to the use of equipment 

and facilities. 
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509023 Alberta Ltd. v. Canada: 2004 Tax Court of Canada Decision 

In 509023 Alberta Ltd. v. Canada, [2004] T.C.J. No. 628, the Tax Court of Canada had to determine whether a 

company that offered hygiene services had failed to deduct and remit Employment Insurance premiums and 

Canada Pension Plan contributions on behalf of its hygienists (whose services the company offered).  The Canada 

Revenue Agency argued that the company hired the hygienists as employees and was therefore obligated to do so; 

the company disagreed, arguing that they were independent contractors. 

The Tax Court of Canada found that a dental hygienist was, pursuant to the Dental Disciplines Act of Alberta Part 

1, Section, someone who ―may, under the supervision of a dentist, engage in the practice of dental hygiene…‖.   

The Court then examined a number of factors in deciding how the company had engaged the hygienists: 

 The hygienists had the freedom to choose whether to be employees or independent contractors (the  

 numbered company offered the hygienists the option). 

 Hygienists did not have a great risk of loss or chance of profit other than as employees increasing their  

  hours, but could attract other patients to the office. 

 The hygienists were professionals and were treated differently than the regular workers. 

 The hygienists wear a uniform which they paid for; the idea that they should have a uniform came from  

  the hygienists. 

 Two of the hygienists decided to incorporate. 

 All tools, equipment supplies, etc. required for the hygienists was provided by the company. 

 The supervision by the dentist was lax: the dentist told the hygienist what to do but not how to do it. 

Ultimately, the Court found that, while it could have gone either way, it decided in favour of the company.  The 

Court examined things like whose business it is in the eyes of the employee, profit and loss, and whose tools and 

capital are being used.  The Court found that it could go either way (employee vs. independent contractor).  The 

Court concluded that the numbered company offered both and, given the absence of a sham, and the presence of 

good reasons, it was enough for the Court to conclude that there was an independent contractor relationship.  

Close call! 
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3868478 Canada Inc. v. Canada: 2006 Tax Court of Canada Decision 

In 3868478 Canada Inc. v. Canada, [2006] T.C.J. No. 334, the Tax Court of Canada in Toronto had to deal with 

the issue of whether five dental hygienists were engaged by a corporation as employees or independent 

contractors.  If they were employees, the corporation would owe CPP contributions and EI premiums.  The 

corporation was owned and controlled by a dentist to provide dental health services to the dentist‘s practice. 

The Tax Court of Canada reviewed the previous decisions involving dental hygienists and concluded that all five 

dental hygienists were employees.   

Bowman C.J.T.C. came to that conclusion on the basis that the dentist told the dental hygienists what patients to 

work on (and his office scheduled the appointments), exercised a sufficient degree of control over the dental 

hygienists, and provided all of the necessary tools. For their part, the dental hygienists were paid an hourly rate 

and had no financial commitment or investment that was at risk and were sufficiently integrated into the dentist‘s 

practice.  All of these factors pointed to the dental hygienists being employees and not independent contractors.   

Importantly, the court summarized what was important in determining whether a person is an employee or an 

independent contractor: if a person is engaged to perform services personally rather than in business on their own 

account, then they are more likely to be an employee than an independent contractor.  Factors which help make 

that determination include: the level of control the payor has over the worker‘s activities; whether the worker 

provides his or her own equipment; whether the worker hires his or her own helpers; the degree of financial risk 

taken by the worker; the degree of responsibility for investment and management held by the worker; and the 

worker‘s opportunity to profit in the performance of his or her tasks. 
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Salman v. Canada: 2008 Tax Court of Canada Decision 

In Salman v. Canada (Minister of National Revenue – M.N.R.), [2008] T.C.J. No. 573, the Tax Court of Canada in 

Toronto had to deal with the issue of whether a dental hygienist worked for a dentist as an employee or 

independent contractor over a 3 year period.  The government argued that the dental hygienist was an employee 

and, as such, the dentist owed CPP contributions and EI premiums.  The dentist argued that the dental hygienist 

was an independent contractor and, as such, he owed no such contributions or premiums.   

The court held that the dental hygienist was an employee.   

The court came to that conclusion on the basis that the dental hygienist: 

 was not independent as to her time; 

 was subject to the dentist‘s direction and control while working in the office; 

 did not provide her own equipment but used the dentist‘s (e.g. tools, scales, an office, a chair, floss,  

  gloves, masks, and even the little gifts given after the procedure, such as toothbrushes); 

 had no opportunity for profit as she was paid hourly (instead of commission); 

 had no risk of loss (because she had minimal expenses for membership dues and insurance); and 

 could not sub-contract the work but rather had to provide the services personally. 

Importantly, the court held that it wasn‘t necessary to examine the intention of the parties (e.g. through their 

agreement) because all factors pointed to the dental hygienist being an employee and not an independent 

contractor.  The bottom line is that the characterization of the relationship between the dentist and hygienist is a 

matter of law, not of agreement, because it affects third parties (e.g. the government). 
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I. Terminating Associates 

The method in which an associate can be terminated will depend on whether they are an independent contractor or 

an employee.  

 

Terminating Independent Contractors 

If the associate is an independent contractor, there will be a few ways in which the associate agreement can be 

terminated:  

Parties Agree to Terminate 

This is the least used option, but we put it out there anyways.  It‘s basically going to say that the parties can agree 

to terminate at some time in the future, so long as they agree in writing.  The problem is that the parties may not 

be on such good terms at that time and they may not be communicating or even dealing with each other.  So if you 

haven‘t already agreed at some point in the future about how you‘re going to terminate the relationship – it‘s 

going to be hard to figure it out at that time! 

Just Cause Termination 

This basically says that the principal can terminate the associate on the basis that they have done something 

wrong.  This is called ―just cause‖ termination.  In these situations, the principal doesn‘t owe the associate notice 

or payment in lieu of notice; the associate is basically terminated and paid up to the point of the occurrence that 

constitutes ―just cause‖.  So what constitutes ―just cause‖?  Well, some things include: lying, stealing, disobeying 

the principal, saying bad things about the principal to staff or patients, not being a qualified dentist, being charged 

or convicted with certain types of offences (e.g. criminal or dental related), etc.  Sometimes – though rarely – the 

associate will insist on the same thing, namely, that they can terminate the agreement on the basis that the 

principal has done something wrong. 
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Termination Due to Incapacity or Death 

This is an interesting one.  Basically, if the associate becomes mentally or physically incapacitated, then the deal 

is over.  No more obligations on the associate or their legal representative (a guardian or attorney).  The same 

thing applies if the associate dies.  If the principal becomes mentally or physically incapacitated, the story is 

different: the agreement is not terminated and the associate will continue to work under the direction of the 

principal or their legal representative (guardian or attorney).  And, in the case of death, the associate will need to 

cooperate with the legal representative of the principal (called an ―Executor‖ if they had a Will or an 

―Administrator‖ if they didn‘t have one) to help sell the practice as soon as possible.  This helps protect the 

goodwill of the practice and promote the interests of the dentist‘s heirs and beneficiaries. 

Termination Based on Notice 

This is where things get interesting – particularly when it comes to time periods and calculating damages (if that‘s 

to be done at all). 

First, the principal can give notice to the associate that their days are numbered.  Fine.  But what happens if the 

associate leaves before then?  Well, the principal can accept the associate quitting and only pay them up to the 

time that they leave.  Ok, but what happens if the principal wants the associate to leave before that end of the 

notice period?  Well, often times, associate agreements are silent on this issue.  But something that associates (or 

perhaps better put, their lawyers) will insist upon is to be paid a certain amount of money in order to be terminated 

before the notice period expires.  That amount of money could be simply be a pre-determined lump sum of money 

(e.g. $5,000) or could be based on the time that‘s left in the notice and based on past production levels.  For 

example, if there were two (2) weeks left of notice and the principal wanted to terminate the associate then and 

there, then they could calculate what the associate was entitled to (e.g. 40% of production) for the previous two 

(2) week period and then pay them that amount to get rid of them.  Clear, comprehensive, and certain.  I like it! 

Second, and this is the more challenging part: what happens if the associate wants to leave.  Typically, if the 

contract is ongoing (i.e. indefinite), then they would need to provide some time period of notice.  OK, the 

principal can waive the remainder of the notice and pay the associate nothing and they‘re done (that‘s one 

possibility).  But what happens if the associate simply gives notice and leaves that same day – even though they 

were supposed to give like 2 or 3 months worth of prior written notice under the contract?  Well, in that case, the 

principal may have a couple of options.  First, the principal could accept it and move on.  Second, the principal 

could have a holdback provision in the contract saying that, if they do do that, they‘re going to forfeit some per-

determined lump sum of money.  The principal could also sue based on a breach of contract and take the associate 

to court (this is the most expensive and time-consuming option). 
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Finally, the principal could put something in the contract that says ―the parties agree that, if the associate fails to 

give adequate notice, then they will pay $[x] amount, which will be reduced the longer the associate stays with the 

principal‖.  In other words, the longer the associate has stayed working with the principal, the less money he or 

she will agree to pay in case of providing inadequate notice.  Here‘s an example: if the associate has a 1 year 

contract and generates about $20k a month for the principal, and then the associate leaves after 6 months, they 

could be required to pay $20k x 6 months left on the contract, which equates to $120k.  Get it?  Now, the figure 

you arrive at can be justified any which way, but it has to be accepted by both sides.  And also, just keep in mind 

that this pre-estimate of damages section is not a penalty clause (which is illegal) but rather a genuine pre-estimate 

of what the principal would suffer as damages if the associate left early.  Is it real?  Who knows.  Maybe the 

principal just gets a new and better associate the next week and doesn‘t actually incur those damages.  But the 

point is that, if the parties agree in the associate contract that those would be the damages then, regardless of what 

the damages ACTUALLY ARE, the principal would have a breach of contract claim and be entitled to those 

damages (because the associate agreed that those were the damages in the agreement).  Without this pre-estimate 

of damages, things would be left up to a court to decide what the actual damages are (this would require proof).  

So by having the parties agree on this ahead of time, you don‘t actually need to prove anything.  So we‘re just 

dealing with proof of the quantum of damages.  Now I realize this may be a highly technical point and perhaps 

even hard to negotiate, but we have (representing principals) but it in our contracts and have had associates agree 

to them as part of the overall deal.  When we‘re representing associates, however, it‘s a different story. 

 

Terminating Employees 

Notice or Payment in Lieu thereof 

The rules for terminating employees are different from those in respect of independent contractors. For starters, 

you can terminate them without cause by simply giving them notice that they are being let go or payment in lieu 

of notice.  Under the Ontario Employment Standards Act, 2000, the length of notice that you must provide 

correlates to the amount of time that they‘ve been working for the employer.  At common law (or judge-made 

law), the amount of reasonable notice that they ought to receive will depend on the length of time they‘ve been 

working there as well as other factors (e.g. age, seniority, work performance, ability to find other work, etc.).  For 

example, in Abramson v. Windsor-Essex County Health Unit [2006] O.J. No. 3406, a 66 year old dentist who 

had been forced to retire after 12 years of employment was given 18 months‘ pay in lieu of notice – 

approximately $137,000 plus benefits.  In coming to its decision, the court cited the dentist‘s age, exemplary 

employment performance, and difficulty in obtaining meaningful employment after being terminated.   
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Termination for Cause 

If an employer feels justified in terminating an employee because of something wrong which they have done, then 

the employee can be terminated immediately without notice or payment in lieu of notice.  This is called 

termination for ―cause‖ or ―just cause‖.  Once again, typical things that constitute just cause include stealing, 

lying, regularly providing bad service (despite being warned), being incompetent, failing to follow the client‘s 

instructions, not being loyal, breaking the law, being insubordinate towards the employer, breaching the 

employment agreement (e.g. by failing to show up for work), etc.  You can go above and beyond what constitutes 

―just cause‖ under the common law by specifying in the actual employment agreement what will constitute ―just 

cause‖ termination. 

 

Constructive Dismissal 

Another way in which the employee can be effectively terminated – sometimes without the employer even 

knowing – is through the common law doctrine of constructive dismissal.  The idea here is that the employer has 

unilaterally changed a fundamental aspect of the employment relationship without providing additional benefit or 

compensation to the employee associate; this effectively gives the employee the opportunity to claim that they 

were constructively dismissed (as they did not agree to the new terms of employment) and seek damages for 

notice or payment in lieu of notice or reasonable notice under the common law.  

So how can an employer avoid constructive dismissal claims? Well, this leads to a discussion of Wronko v. 

Western Inventory Services Ltd., 2008 ONCA 327, leave to appeal refused, 65 C.C.E.L. (3d) 185 (Supreme Court 

of Canada).  In this case, after working for the company for 16 years, an employee was promoted to management.  

Later that same year, the employee signed a new employment agreement that provided him with a payment of 2 

years‘ salary and bonus in case he was terminated without cause.  About a year and a half later, the employee was 

presented with a revised employment agreement.  This new agreement cancelled and replaced his previous 

termination package with a simple ―3 weeks for each year of service‖ up to a maximum of 30 weeks‘ notice 

package.   This new package was designed to match other packages for senior executives.  This did not sit well 

with this particular employee, since he stood to gain more under the previous termination package.  So he refused 

to sign.  The president of the company sent an email to the employee, advising him that the amended employment 

agreement was in ―full force and effect‖.  The employee fought back, claiming that he had been constructively 

dismissed.  He launched a lawsuit. 
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The Court of Appeal found that the president‘s email was evidence of the employer terminating the employment 

relationship.  It was a unilateral and unequivocal change to a fundamental aspect of that relationship.   The 

employee had also repeatedly and steadfastly rejected the amendment – but to no avail.  Since the employer had 

terminated the relationship, the employee had 3 options: (1) accept the change, (2) reject the change and sue for 

damages for constructive dismissal, or (3) make it clear to the employer that the new terms are being rejected (at 

which point the employer has to decide whether to terminate the employee with proper notice and offer re-

employment on new terms or acquiesce to the employee‘s position).  In the case of (3) above, if the employee 

does not terminate the employee and permits him or her to keep fulfilling his or her job requirements, then the 

employee is entitled to insist on adherence to the terms of the original employment contract! 

In this particular case, the Court of Appeal found that the third option above fit the bill.  Specifically, the 

employee explained that he had rejected the new changes.  Instead of terminating the employee and offering re-

employment on new terms or continuing his employment based on the old terms, it simply terminated him.  This 

triggered the old termination clause (not the new one, since that agreement had not been accepted by the 

employee).  As such, the employee was entitled to 2 years‘ termination pay! 

So what can be learned from Wronko?  If you‘re an employer and you want to avoid being sued for constructive 

dismissal, you need to offer fresh consideration (something of value to the employee) when you unilaterally 

change a fundamental aspect of employment.  That ―consideration‖ cannot simply be continued employment.  

There must be additional pay, benefits, etc. to reflect a bargain.  Furthermore, this fresh consideration must be 

accepted by the employee.  It is best to document this acceptance through a new employment agreement or an 

amendment to the existing one.  If that consent is not forthcoming, then the employer has a few options: (1) 

terminate the employee based on the provisions of the employment agreement (or common law or employment 

standards legislation) and offer re-employment based on new terms or (2) allow the employee to maintain their 

employment based on the old and existing terms. 

 

Punitive Damages and Human Rights Violations 

Worth mentioning is that you want to terminate the employee in a manner that doesn‘t add any unnecessary strain 

to the already difficult situation.  Mocking, yelling at, or embarrassing the employee associate while they are 

being terminated is not a good idea.  It could lead to a lawsuit for punitive damages.  Also, you‘ll want to be 

mindful of the fact that the Ontario Human Rights Code prohibits you from discriminating against an employee 

because of their sex, ethnicity, physical disability, religion, etc.  If you‘re going to terminate someone on the basis 

of one of these prohibited grounds, you may end up before the Ontario Human Rights Commission and pay more 

than what you bargained for as damages! 
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J. Employment Agreements for Staff 

If you don‘t have your team member (i.e. staff, such as front-desk person, chairside assistant, office manager, and 

hygienists) on contract, you absolutely need to!  How else will you protect your rights and advance your interests 

if the relationship isn‘t properly documented?  You and your team member need to have a meeting of the minds in 

order to agree upon things like: 

 Roles / Responsibilities 

 Remuneration and Benefits 

 Term (e.g. indefinite period of time vs. fixed period of time) 

 Schedule 

 Termination 

 Restrictive Covenants (e.g. Non-Compete / Non-Solicit) 

Let‘s look at a few of these essential terms, shall we? 

 

Duration of the Employer / Employee Relationship 

Will the employee be engaged for an indefinite period of time or for a fixed term or task?  For example, if one of 

your assistants goes on maternity leave, you can hire another employee to take over her duties until the assistant 

returns.  The new employee should be on a fixed term agreement that ends when the other employee returns from 

maternity leave. 

There are benefits to putting an employee on a fixed term or fixed task agreement.  For example, a fixed term 

agreement will enable you to exempt the employee from certain minimum statutory obligations on the expiry of 

the agreement, such as notice of termination or pay in lieu of notice. 

But you should be cautious with fixed-term contracts, especially if your relationship with the employee looks and 

smells of an indefinite term contract (i.e. no determinable end) but you are using self-renewing fixed term 

contracts to limit your liability towards the employee.  For example, in Ceccol v. Ontario Gymnastic Federation, 

55 O.R. (3d) 614 (ON CA) a 16 year management employee with a series of back-to-back fixed-term contracts 

was fired upon the expiration of her last one year fixed term contract.  The employee took the Ontario Gymnastic 

Federation to court and argued that although there were a series of fixed term contracts, those contracts amounted 

to one indefinite contract, especially in light of the fact that all of her bosses treated her like an indefinite 

employee whose contract was indefinite.  Barring a clear termination clause that limited the employer‘s liability to 

the minimum standards of the Employment Standards Act, 2000, S.O. 2000, c 41, the employer was directed to 

pay the employee approximately $50,000 as termination pay in lieu of notice! 
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Meeting of the Minds 

Your employees should be able to understand the contract they are given.  And you should too!  If your lawyer 

suggests giving your employee a twenty (20) page document that contains clauses that don‘t necessarily apply 

and is written in such a way that it might as well be Greek, then you should think twice before giving the 

agreement to your staff or signing it yourself.  This kind of agreement could be detrimental to you.  Agreements 

should be clear, concise, and contain just as many provisions as are necessary to protect your interests and the 

interests of the employee.   There is a legal principal called contra proferentum that says any ambiguities in an 

agreement will be construed against the person who drafted the agreement (in this case, the employer). 

To avoid having the employment agreement construed against you, you should also think about the fact that 

agreements are based on a ―meeting of the minds‖.  So, for example, if you offer a bonus to the employee on 

certain terms and those terms are not clear in the agreement, it could be the case that those provisions of the 

agreement will be construed against you, as they were against the employer in Lipari v. Ecolosite Inc., 2005 

CanLii 7120 (ON SC) who ended up having to pay their former employee a bonus which was much higher than 

intended. 

 

Nature of the Employer’s Business 

The nature of your business will often dictate the kind of content that should be included in the employment 

agreement.  For example, in a dental office, it may be a part of the employment agreement that no smoking will be 

allowed during business hours.  If we are talking about a hygienist‘s agreement, it will likely also be necessary to 

include a non-solicitation clause for the protection of your patient lists and records.  Other restrictive clauses may 

be used, but be aware that not all restrictive clauses will be enforceable. 

 

Office Policies 

An office policy generally consists of things like: 

 staff orientation matters such as opening and closing procedures, lunches, office meetings, etc; 

 staff code of conduct such as dress code, punctuality, illness and absences, etc.; 

 payroll procedures such as pay days, vacation pay, bonuses and benefits, etc.; 

 dispute resolution matters such as progressive discipline, who to speak with about harassment and other 

 matters, etc. 

From our experience, dental offices vary in size and number of employees.  The smaller the office, the less likely 

it is to have an office policy in place for employees.  If your office does not presently have an office policy and is 

not likely to have one in the near future (though we recommend all dental offices have a policy in place), then you 

should think about including internal policies in the employment agreement (such as dress code, duties, payroll 

procedures, benefits and bonuses). 
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On the other hand, if your office has a comprehensive office policy that is updated regularly, you may not wish to 

include those things which are contained in the office policy in the employment agreement.  This is because you 

do not want inconsistencies as inconsistencies are usually interpreted against the employer (again, this is the 

principle of contra proferentum). 

 

Other Agreements 

If you intend on giving an already existing employee an employment agreement, then one of the things you 

should think about is whether there any other ―agreements‖ or ―letters‖ offering employment which may conflict 

with the new employment agreement. 

If you intend on having a lawyer draft the employment agreement, ensure you give them any previous 

correspondence that has to do with their employment. 

There are, of course, other matters to consider on a case-by-case basis, but the above should be your starting 

point.  If you have existing employment contracts you would like reviewed or you are thinking about putting new 

or existing employees on an employment agreement, you can contact us for assistance. 

Consider the following scenario: 

You are the principal dentist and employer of several employees.  Your long-time dental assistant has taken 

extended leave due to a medical condition.  It has been several months since you heard from her and though you 

have hired a temporary employee in her place, you are starting to get on edge because you have no idea if the 

employee is coming back, or when. 

Though you are concerned for your assistant‘s well-being, you also want to know where to draw the line and how 

much time off she can take before you can fire her and hire a full time assistant to take over her duties. 

Here is your starting point: 

Employers have a legal obligation to accommodate employees on medical leave [Human Rights Code, R.S.O. 

1990, c H.19].  Failing to accommodate employees who are on medical leave may amount to ―discrimination‖ and 

land you in hot water.  So, when an employee takes a leave of absence due to medical reasons, there is generally 

no time limit on how long they can be away from work before returning, with two distinct exceptions: if 

accommodating the employee‘s absence becomes an ―undue hardship‖ on the employer or if the contract of 

employment can no longer be performed by the employee resulting in ―frustration of contract‖. 
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Undue Hardship 

Undue hardship arises when the accommodation causes a very significant workplace disruption.  The mere 

absence of an employee who can be replaced through a temporary placement is not an undue hardship even 

though the temporary placement does cause some inconvenience.  For example, in a recent Human Rights 

Tribunal of Ontario case, Hébert v.1497422 Ontario Inc., 2013 HRTO 133, a janitorial employee who took 3 

months of stress leave and was fired while on leave because the employer didn‘t think he could replace the 

employee for such a short period of time, was found to be in breach of the Human Rights Code for not having 

accommodated the employee.  The employee was ultimately awarded $12,000.00 by the Tribunal. 

Like the employer in the above case, you feel inconvenienced.  But, unless you can show that you have been 

significantly put out by having to accommodate the assistant‘s medical leave (for example, you cannot find a 

replacement on a temporary basis despite many efforts to do so), it is not likely that your position of having to hire 

a temporary assistant for a few months will be seen as ―undue hardship‖… so let‘s explore the other exception. 

Frustration of Contract 

Frustration arises when it is clear that a party to an employment relationship can no longer perform her 

obligations, or will not be able to perform her obligations in the foreseeable future.  A court or tribunal usually 

allows an employee significant leeway before concluding that frustration has occurred. 

Where an employee becomes permanently (as opposed to temporarily) unable to work due to injury or illness, the 

employment may be terminated on the premise that the incapacity has thwarted the underlying object of the 

contract.  Whether the injury or illness will result in frustration of the contract of employment depends on the 

unique facts of each case, which the employer has the onus of proving if it seeks to rely on the doctrine [Ford v. 

King's Transfer Van Lines Inc., 2013 CanLII 68183].  The onus on the employer is very high.  For example in the 

case of Altman v. Steve’s Music Store Inc., [2011] O.J. No. 1136, the employee was diagnosed with a form of 

terminal cancer and the employer was ultimately found to have wrongfully terminated her employment because, 

among other reasons, the employment contract between the parties had not shown to be frustrated (she was still 

able to work on modified terms).  Given your assistant‘s relatively short period of absence and lack of evidence as 

to the permanency of her medical condition, you are likely not in good legal standing to assert that the 

employment relationship has been frustrated. 

So, it doesn‘t seem that either of the exceptions apply to your situation at this time.  What are your options? 
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One option you have is to seek confirmation of illness and medical proof to clarify the medical restrictions and get 

a sense of how long the assistant will be off (as well as whether either of the exceptions stated above will apply to 

you now or in the future).  You can start by sending the assistant a letter simply asking that her physician 

complete a form regarding the assistant‘s medical condition and, depending on the condition and prognosis, you 

may require completion of the form every two to three months to keep updated on the employee‘s condition and 

the likelihood of her return to work.  The periodic updates may also serve as good evidence down the line for 

proving either undue hardship or frustration of contract, if necessary. 

In the meantime, while the assistant is away sick, you can make sure to limit your liability towards the temporary 

staff.  You can do this by presenting the temporary assistant with a ―fixed-term contract‖.  The fixed term contract 

should have a specified end date that could be extended if the dental assistant doesn‘t return to work by then.  On 

the specified date, the contract would come to an end without a requirement to pay termination pay under the 

Employment Standards Act, 2000 or common law.  

 

K. Overtime Pay 

Who is entitled to overtime pay? 

Section 22(1) of the Employment Standards Act 2000, S.O. 2000, c. 41 (the ―ESA―) says that all employees are 

entitled to overtime pay if they work over time.  That‘s our starting point.  And that‘s the general rule. 

Section 8 of the regulation entitled Exemption, Special Rules and Establishment of Minimum Wage, O.Reg. 

285/01 talks about certain classes of employees (such as fire fighters, taxi cab drivers, etc.) who are exempt from 

the general rule.  For dentist employers, the most relevant exemption from the overtime provisions of the ESA is 

section 8(b) which exempts any person ―whose work is supervisory or managerial in character and who may 

perform non-supervisory or non-managerial tasks on an irregular or exceptional basis‖.  Sounds like dentist 

employers wouldn‘t owe their managerial staff overtime pay, right? 

But just hold on a minute… before you go making your office manager work overtime without paying her 

overtime pay, you should be mindful that section 8(b) has normally been interpreted very narrowly and very 

literally.  Therefore, you should consider what the courts and the Labour Relations Board have said about the 

exemption… 

Just keep reading… 

In the recent case of Tsakiris v. Deloitte & Touche LLP, 2013 ONSC 4207 Justice Penny of the Ontario Superior 

Court of Justice reviewed years of Labour Relations Board decisions and a handful of court decisions regarding 

the section 8(b) exemption.  Justice Penny recognized that: 
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―the ESA is intended to establish fair, minimum standards of employment in order to remedy the unequal 

bargaining position of individual, non-organized, employees in relation to their employers… In light of this 

underlying purpose, it is clear that the reason for the managerial / supervisory exemption is that such employees 

do not ordinarily fall within the ambit of the group requiring protection. This is because managerial and 

supervisory employees generally direct and operate the business enterprise. Because they have the power and 

responsibility to direct, supervise and manage and are paid accordingly, managerial employees do not require the 

protection afforded to rank and file employees and so they are exempt from the overtime protections incorporated 

into s. 22 of the ESA.‖ 

For these reasons, Justice Penny devised a ―two-step inquiry‖ for determining whether section 8(b) will apply to 

an employee:   

1. there must be a determination of whether the ―character‖ of the employment is managerial or supervisory; 

2. if the answer to the first question is yes, there must be a determination of:  

1. whether the individual performs non-managerial or non-supervisory tasks; and, if yes 

2. whether these tasks are done on an irregular or exceptional basis. 

 

In Tsakiris v. Deloitte & Touche LLP the employee WAS found not to have performed non-managerial and non-

supervisory tasks on a regular basis and was therefore exempt from being paid overtime.  However, there are 

countless other cases where the employee, although given the title of ―manager‖ or ―supervisor‖ was found not to 

be exempt from overtime pay.   

For example, in Baarda v. Plywood and Trim Co. Ltd., 2004 CanLII 16978 (ON LRB) the employee, Mr. Baarda, 

whose title was ―department head‖ was found NOT to be exempt from the overtime provisions and was entitled to 

receive overtime pay because the documentary and oral evidence in the case established that he did not have 

authority to make personnel or other decisions of a supervisory or managerial nature on his own, without the 

concurrence of the branch manager or other senior manager.  His oversight of the welders was very limited in 

scope and did not meet the requisite indicia of a supervisor.  Although the Board found that by virtue of his 

expertise in commercial products, the employee had significant independence and authority with respect to 

generating and facilitating commercial sales, the evidence did not establish that these responsibilities were of the 

nature or extent to render the employee‘s duties managerial in character within the meaning of section 8(b). 

What does this mean for you? 

Ask yourself: do any of your staff direct and operate the dental practice?  Other than yourself, the only person 

who might qualify for this role is an office manager (not an assistant, hygienist or front desk person).   Then ask 

yourself: does your office manager supervise / manage others and have significant independence and authority?  

And are they ONLY performing non-managerial and non-supervisory tasks infrequently (i.e. not as part of their 

day-to-day tasks)?  If so, then they might not quality for overtime pay. 
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How much overtime? 

The general rule in Ontario, according to the Employment Standards Act 2000, S.O. 2000, c. 41 (the 

―ESA―), is that overtime pay must be paid: 

(a)  at a rate of 1.5 times the regular rate of pay (often called time and a half) 

(b)  for each hour in excess of 44 hours in each work week    

What does this mean? 

Let me give you an example:  Your office was very busy last week and your assistant Diane (who gets paid 

$20/hour) worked 48 hours.  This means that Diane is entitled to get paid 44 hours at her regular rate of pay and 

the remaining 4 hours would be paid at 1.5 times her regular pay (being $30/hour).  This week, Diane made 

$1,000 before tax / deductions. 

I should add here that salaried employees are not exempt from overtime hours unless they fall into one of the 

categories of employees exempt from the overtime provisions of the ESA. 

In order to avoid paying overtime, most dentists cap their employees‘ hours at 44 hours / week.  Another way to 

keep overtime hours in check is to prohibit employees from working over 44 hours per week unless they submit a 

request to work overtime in writing.  But, there are other ways to lawfully avoid paying overtime… 

Avoid Paying Overtime: Hours Averaging Agreement 

According to the ESA, an employer can choose to average an employee‘s hours over two or more consecutive 

weeks for the purposes of determining their entitlement to overtime pay provided the employer: 

(a)  signs an agreement with the employee stating that they agree to have their hours averaged over a specified 

number of weeks (note: the agreement must expire no more than 2 years after it is made); and 

(b)  applies for and obtains an approval from the Ministry of Labour to average the employee‘s hours (note: it is 

possible to obtain an approval to average the hours of a specified class of employees so that a fresh approval is not 

needed for each new employee in that class) 

To continue with our previous example of Diane the dental assistant:  Last week she worked 48 hours and would 

have been entitled to 4 hours of overtime pay.  This week is a slow one and Diane only worked 38 hours.  You 

have an hours averaging agreement with Diane that says you can average her hours over a consecutive 2 week 

period.  So, if you average Diane‘s 48 hour week with her 38 hour week she will only be entitled to 43 hours pay 

for each week, which means that you will not owe Diane any overtime pay.  Let‘s do the math: 
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If you don‘t average Diane‘s 2 weeks: 

Week 1: 44 hrs @ $20/hr = $880 plus 4 hrs @ $30/hr = $120 for a total of $1,000 

Week 2: 38 hrs @ $20/hr = $760 

Without averaging, Diane‘s two weeks of work will cost you a total of $1,760 pre tax / deductions. 

If you do average Diane‘s 2 weeks: 

Week 1: 43 hrs @ $20/hr = $860 

Week 2: 43 hrs @ $20/hr = $860 

By averaging, Diane‘s two weeks of work will cost you $1,720 pre tax / deductions. 

You saved $40 by averaging Diane‘s slow week with her busy week.  Though this does not seem like much, the 

dollars will add up over a number of years. 

Common Mistakes About Overtime 

Time Off Instead of Overtime  

A lot of dentists ask whether giving employees time off instead of overtime pay is a way to avoid paying 

overtime.  Technically, the answer is YES.  Instead of paying overtime pay to employees who work more than 44 

hours per week, you can give them 1.5 hours of paid time off work for each hour of overtime worked .  This can 

only be done if the employer: 

(a)  signs an agreement with the employee stating that they agree to take vacation equal to overtime pay; and 

(b)  gives the the paid time off work within three months of the work week in which the overtime was earned or, 

with the employee‘s agreement, within 12 months of that work week. 

This means that Diane, our faithful dental assistant who accrued 4 hours of overtime last week (when she worked 

a 48 hour week), provided she has an agreement to take time off instead of overtime pay, would be entitled to 6 

hours of paid vacation (being 4 hours times 1.5).  Technically speaking, you are not paying overtime rates, but 

practically speaking, you are paying Diane the same amount of money whether she takes times off instead or not. 

 Lets do the math: 

Overtime Pay: 4 hrs @ $30 = $120 pre tax / deductions 

Time Off in Lieu: 6 hrs @ $20 = $120 pre tax / deductions 
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So, as you can see, the time off instead of overtime pay does not reduce the amount you have to pay the 

employee.  However, it is a very useful tool to entice employees who wouldn‘t otherwise want to work overtime 

to do so.  They get time off, you get an employee to work longer hours. 

Excess Hours Agreements 

Another common question by dentists who want to avoid paying overtime is whether having an excess hours 

agreement with their employee will exempt them from paying overtime.  The answer unfortunately is NO and this 

is why: The ESA states that, unless exempt, an employee may work a maximum of 8 hours per day or 48 hours per 

week.  However, this limit may be exceeded if the employer: 

(a)  signs an agreement with the employee specifying the maximum hours they may be asked to work 

(b)  applies for and obtains an approval from the Ministry of Labour to have the employee work more than the 

allowed limit up to a maximum number of hours per day and week. 

Although the employee may legally work more than 10 hours per day or 48 hours per week, he/she must still be 

paid for overtime or receive paid time off in lieu of overtime.  So this is not a way to subvert the need to pay 

overtime. 

Summary 

Which employees are entitled to overtime pay? 

o employers and employees cannot opt out of overtime pay provisions of the ESA; 

o some classes of employees are exempt from receiving overtime pay 

Who gets overtime pay and how much? 

o employees who work more than 44 hour / week get overtime pay equal to 1.5x their wage rate 

Can you avoid paying overtime? 

o Yes.  You can average an employee‘s hours so that overtime worked in some weeks may balance 

out with slower weeks.  But this can only be done if you have an agreement with the employee and an 

approval from the Ministry of Labour 

What are common mistakes about overtime pay? 

o Excess hours agreements still require the payment of overtime and paid time off in lieu of overtime 

still requires you to pay the employee the same amount. 
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L. Terminating Long-Term Staff 

Here‘s the situation: you are a principal dentist with a long-term staff member.  Most likely, it‘s your receptionist.  

Maybe you purchased a dental practice and assumed the liability associated with that person.  Or maybe you set 

up shop 20 or 30 years ago and your staff member has been with you throughout.  Recently, however, you‘re 

thinking of selling your practice and need to terminate your staff.  OR perhaps you simply want to let him or her 

go because they‘re not as productive or are creating issues in the workplace. 

The question becomes: how should you go about terminating this staff?  We generally recommend that you avoid 

‗just cause‘ terminations unless they are warranted (i.e. well documented hand in the cookie jar type stuff).  The 

reason being that this could expose you to litigation where it becomes a ‗he-said / she-said‘ affair and all of your 

dirty laundry is aired in open court. 

So what about giving notice?  And more specifically, how much notice do you need to provide long-term 

employees?  Well, typically, it is believed that, at common law, the principal dentist needs to provide one (1) 

month of notice for every year the employee has worked for them.  This is the starting point and a general guide.  

But there are things which can increase or decrease this amount.  For example, the employee – after receiving 

notice – is required to mitigate their damages by seeking employment elsewhere.  But things which tend to 

increase the amount of notice include things like the employee‘s age, their ability to find work elsewhere, etc. 

And, for a while in Ontario, it was thought that the upper limit of notice was 24 months.  That was, until the 2011 

decision of Hussain v. Suzuki Canada Ltd. [2011] O.J. No. 6355.  In that case, Syed Hussain had worked for 

Suzuki Canada for 36 years and was almost 65 years old when he was terminated without cause.  He held many 

different positions (e.g. assistant warehouse supervisor), which was a very important and valuable job.  His job 

with Suzuki was full time and he had only worked there since coming to Canada in 1974.  Suzuki decided to 

terminate his job as a result of restructuring due to economic issues.  It tried to give him 9 months‘ worth of 

notice.  Hussain sued. 

At trial, the Ontario Superior Court of Justice had to determine how much notice Hussain was entitled to.  With 

respect to the commonly believed limit of 24 months, the Court held that: ‖ 

4 While there is no cap on the amount of reasonable notice of employment termination to which an employee may 

be entitled, and each case must be considered on its own particular circumstances, 24 months is usually the higher 

end of the range unless generally there are exceptional circumstances: Di Tomaso v. Crown Metal Packaging 

Canada LP, 2011 ONCA 469 (Ont. C.A.), at para. 11. 

5 In my view, while each factor on its own may not be exceptional, the combination of all of the above factors 

amount to the kind of exceptional circumstances that warrant a 26 month notice period [emphasis added] 
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WOW!  26 months!  So say goodbye to the 24 month limit in certain situations.  This case shows that courts will 

go beyond this upper limit because of the employee‘s age and long-standing service, and inability to find 

replacement work.  The Court rejected Suzuki‘s argument that Hussain should have immediately started to apply 

for work elsewhere; Hussain was entitled to a reasonable period of time to get over the shock of having been 

terminated from employment after so many years, at his age, and without notice, cause or pay.  Indeed, Hussain 

applied for 27 positions and landed one unsuccessful telephone interview.  The Court sympathized with Hussain 

and noted that Hussain had a 1% chance of re-employment.  As such, the court made no reduction to the 26-

month notice period given the ―specific and exceptional circumstances of this case‖. 

Lessons to be learned?  Well, if you have a long-term staff, don‘t think you‘re immune to being sued if you don‘t 

provide adequate notice.  And if that staff is older and unlikely to be re-employed elsewhere, circumstances may 

be ―exceptional‖ and thus warrant a greater amount of notice than 24 months!  You‘ve been warned  

It happens every day.  A receptionist with 20 years of experience working at the same dental office shows up to 

work, only to be told that the dental practice is now owned by another dentist.  Her heart sinks.  She fears she 

might lose her job.  Or perhaps she‘ll be asked to stay on – but her new terms of employment may be less 

favourable.  She doesn‘t think she can find other employment easily at her age.  So she contacts an employment 

lawyer to find out where she legally stands vis-à-vis the dentist who sold the practice and the dentist who just 

bought it. 

The next move is crucial.  The wrong move could result in a time consuming, emotionally draining, and costly 

legal battle against the selling and / or purchasing dentists.  And much will depend on the various factors that may 

or may not exist. 

Asset Purchase / Sale 

This article will discuss staff liabilities which dentists may face when buying or selling the assets of a dental 

practice; this differs from when dentists buy or sell the shares of a dentistry professional corporation, which is a 

topic for another article. 

So with that said… an asset purchase transaction starts with a ―Seller‖.  This is the dentist who is carrying on their 

dental practice either personally or through a dentistry professional corporation.  The Seller owns the assets that 

make up the dental practice and has oral or written employment agreements with staff.  The Seller ultimately sells 

those assets to a purchaser, which may be a dentist or a dentistry professional corporation.  We will call this 

person the ―Purchaser‖.  The Purchaser will also likely assume the Seller‘s lease or purchase the property where 

the dental practice is being carried on from. 
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After the sale is completed, staff who have not been provided with proper notice may potentially make a claim 

against the Seller and / or the Purchaser.  What follows is a brief discussion of what constitutes ―proper notice‖ 

and for which the Seller and / or Purchaser may be held liable. 

“Proper Notice” 

―Proper notice‖ is the minimum amount of time (or payment equivalent to such time) which a dentist employer is 

required to give an employee before they can terminate them (―Notice‖).  The length of notice is determined by 

the Employment Standards Act, 2000 (the ―Act‖) and the common law (i.e. judge made law).  As seen below, 

these two standards are very different.  But, importantly, the common law may not always apply – for example, if 

the employee signed a valid employment agreement with the Seller or Purchaser giving up their entitlements to 

Notice at common law; in these situations, only the minimum Notice under the Act would govern.  Worth 

mentioning is that a dentist employer cannot avoid the Act’s minimum standards by signing an employment 

agreement with staff that says otherwise. 

Employment Standards Act, 2000 

In the context of an asset sale, the Act tends to impose liability for minimum Notice on the Purchaser.  The Act 

sets out the following minimum Notice which a dentist employer must provide an employee before terminating 

them: 

Length of Service Notice 

3 Months < 1 Year 1 Week 

1 Year < 3 Years 2 Weeks 

3 Year < 4 Years 3 Weeks 

4 Year < 5 Years 4 Weeks 

5 Year < 6 Years 5 Weeks 

6 Year < 7 Years 6 Weeks 

7 Year < 8 Years 7 Weeks 

+ 8 Years 8 Weeks 
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If the Seller provides Notice to staff prior to or on completion of the sale, this will eliminate their and the 

Purchaser‘s liability concerning Notice under the Act; the Purchaser would be free to hire the staff as if they were 

brand new.  But sellers typically don‘t want to notify staff in advance of the sale – for fear of lowering morale or 

losing staff – or pay them the equivalent of notice on the day of the sale.   And in today‘s (seller‘s) marketplace, a 

Purchaser can rarely force a Seller to do so. 

So instead, the Seller will generally require the Purchaser to immediately assume the staff after the sale (and often 

on the same employment terms and conditions as existed before the sale).  In these circumstances, the Act says 

that that employee will not be considered to have been terminated for the purposes of the Act; this means that that 

employee‘s past length of service with the Seller will be assumed by the Purchaser.  So if the Purchaser wanted to 

terminate a veteran receptionist with 20 years of service a few days after the sale, the Purchaser would be required 

to give her at least eight (8) weeks‘ Notice in accordance with the Act. 

The exception to this rule is if the Purchaser does not hire the employee for the first thirteen (13) weeks after the 

sale; in these situations, the employee‘s past length of service with the Seller does not transfer over to the 

Purchaser.  But this exception is of little help to the Purchaser, who will want to keep the staff employed at the 

practice immediately after the sale (to maintain business operations). 

So to recap, if the Seller doesn‘t provide Notice to staff prior to or on the day of the sale and the Purchaser doesn‘t 

wait thirteen (13) weeks before hiring the staff, the Purchaser will assume the employee‘s past length of service 

with the Seller for the purposes of giving Notice after the sale.  For these reasons, Purchasers should immediately 

provide staff with working notice in accordance with the Act immediately after the sale.  After that working notice 

expires, the Purchaser can then present staff with new employment agreements to sign; if and when staff sign 

those new agreements, the Purchaser‘s liability under the Act will have been mitigated and the employee‘s length 

of service will start from zero again. 

Common Law 

In the context of an asset sale, the common law (i.e. judge made law) may impose liability for reasonable Notice 

on the Seller and / or the Purchaser. 
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For an employment agreement with an indefinite term (i.e. where the end of the term cannot be determined), the 

common law generally requires an employer to provide an employee, prior to terminating them, with one (1) 

month of Notice for each year of service, up to a maximum of roughly twenty four (24) months.  For example, in 

Dechene v. Dr. Khurrum Ashraf Dentistry Professional Corp., [2011] O.J. No. 4940, affirmed by [2012] O.J. 

No. 3847, the Court ordered Dr. Khurrum Ashraf Dentistry Professional Corporation to pay Jennifer Dechene (a 

part time hygienist) $25,000 after it terminated her without providing any Notice; that amount represented six (6) 

months‘ worth of reasonable notice at common law, after factoring in Ms. Dechene‘s six (6) years of service. 

Canadian courts have held that, when the assets of a business are sold, an employee of the Seller is considered to 

have been terminated without Notice and may look to the Seller for damages.  But an employee who retains his or 

her employment with the Purchaser following an asset sale is entitled to have his or her length of service with the 

Seller, as well as with the Purchaser, taken into account for the purposes of calculating their Notice entitlements at 

common law after the sale.  This means that the Purchaser could be liable for substantive Notice at common law if 

they decide to terminate that staff later on.   

That said, the Purchaser can avoid this liability by presenting an employment agreement to the employee 

immediately after the sale which says that the employee‘s past length of service with the Seller will not be 

credited with the Purchaser; in these situations, if the employee chooses not to sign the Purchaser‘s employment 

agreement, he or she will only be able to look to the Seller for damages based on reasonable Notice at common 

law.  See Addison v. M. Loeb Ltd. (1986) 53 O.R. (2d) 602 (C.A.); Sorel v. Tomenson Saunders Whitehead Ltd. 

(1987), 16 C.C.E.L. 223 (B.C.C.A.); Walker v. Serviplast Inc. (1995), 13 C.C.E.L. (2d) 48 (Ont. Gen. Div.), 

affirmed by [1998] O.J. No. 1451, Doc. C.A. C22768, C22786 (Ont. C.A.); Kamen v. Rose [2001] O.J. No. 2911 

(Ont. S.C.J.); and Debenham v. CSI-Maximus [2001] O.J. No. 6274, affirmed by [2003] O.J. No. 1210 (Ont. 

C.A.); and Salazar v. Murt Canada Inc., [2007], O.J. No. 2406. 
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Conclusion 

Ideally, to help eliminate staff claims based on inadequate Notice in the context of an asset purchase transaction, 

the Seller and the Purchaser should consider taking the following steps: 

Period If… Then… 

Before the Sale 

The Seller does not have any written 

employment agreements with staff. 

The Seller should simultaneously provide the staff with minimum 

Notice under the Act and reasonable Notice at common law 

(especially before asking staff to sign a new employment 

agreement). 

The employee has a written agreement with 

the Seller that PRECLUDES the employee 

from claiming reasonable Notice at 

common law. 

The Seller should provide existing staff with minimum Notice 

under the Act. 

The employee has a written agreement with 

the Seller that DOES NOT PRECLUDE the 

employee from claiming reasonable Notice 

at common law. 

The Seller should simultaneously provide staff with minimum 

Notice under the Act and reasonable Notice at common law. 

After the Sale 

The Purchaser does not wish to keep any 

staff. 

The Seller should provide staff with minimum Notice under the 

Act and / or reasonable Notice at common law (see above to 

determine the extent of the Seller‘s liability). 

Though not immediately, the Purchaser 

wants to present staff with a new 

employment agreement THAT DOES NOT 

INCLUDE a clause that denies credit for 

their past length of service with the Seller. 

The Purchaser should first simultaneously give working Notice 

under the Act and reasonable Notice at common law before asking 

staff to sign that new agreement. 

The Purchaser wants to immediately present 

staff with a new employment agreement 

THAT INCLUDES a clause that denies 

credit for their past length of service with 

the Seller. 

The Purchaser should first give working Notice under the Act 

before asking staff to sign that new employment agreement. 

The Purchaser keeps an employee but 

ultimately wishes to terminate him or her. 

See the first three tranches above to determine the extent of the 

Purchaser‘s liability.  Also, the termination costs should be 

allocated in the asset purchase agreement as between the Seller 

and the Purchaser in a fair and reasonable manner (factoring in the 

employee‘s length of service before and after the sale, as well as 

when the Purchaser terminates the employee). 
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M. Terminating Staff – 7 Tips 

1. Lack of Notice of Payment in Lieu of Notice 

An employee may elect to complain to the Labour Relations Board on the basis that you haven‘t given then 

sufficient notice, as required by the Employment Standards Act, 2000. This Act provides a minimum standard 

that an employer must abide by and cannot contract out of.  One of those minimum standards is the minimum 

amount of time (generally 1 week of notice per each year of service up to a maximum of 8 weeks of notice).  It‘s 

free for an employee to complain and the Labour Relations Board may conduct an investigation and make a 

ruling.  The employer dentist will likely need to review all the details of the employee‘s employment (when they 

started, their pay for a regular work week, etc.).  This may cost the employer dentist money, particularly if they 

want to defend themselves.  An employer can try to dispute the former employee‘s claim by arguing that they 

were terminated for JUST CAUSE and should therefore not be entitled to notice. 

Lesson: So if you are going to terminate someone, either give them written notice and have them sign, date and 

acknowledge that they‘ve received that notice OR pay them their notice (so you don‘t have to keep them at the 

office) but make sure they acknowledge having received it.  You‘ll also want to get a comprehensive employee 

settlement and release agreement in place to defend against future claims (discussed below). 

2. Try to avoid Just Cause Terminations 

JUST CAUSE means that the employer terminated the employee for a good reason (they stole, committed fraud, 

were insubordinate, etc.).  JUST CAUSE terminations are not generally recommended if you‘re an employer 

because, unless they are egregious and involve a large paper trail, it becomes a he-said / she-said dispute in an 

open forum.  And it‘s very expensive for the employer dentist to defend against. 

Lesson: if you don‘t have a paper trail, avoid terminating someone for JUST CAUSE.  It‘s generally less 

expensive and less of a headache to terminate them by giving them notice. 

3. Constructive Dismissal 

I‘ve written about this quite extensively in our eBook (which you can request for free from us). Basically, if the 

employer unilaterally (i.e. without the employee‘s input or agreement) alters a fundamental aspect of the 

employment relationship with the employee without giving the employee sufficient notice or payment in lieu 

thereof, then the employee could claim that they have been constructively dismissed and sue for damages (based 

on lack of reasonable notice). 

Lesson: once again, if you want to terminate someone, that you give them proper notice before changing anything 

fundamental. 
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4. Avoid Being Heavy Handed when Terminating Staff 

Worth mentioning is that you want to terminate the employee in a manner that doesn‘t add any unnecessary strain 

to the already difficult situation.  Mocking, yelling at, or embarrassing the employee associate while they are 

being terminated is not a good idea.  It could lead to a lawsuit for punitive damages. 

Lesson: be polite, professional, and courteous to your staff when you are terminating them.  Don‘t pressure them 

into signing something (otherwise it could be invalidated later on).  But you don‘t need to explain everything to 

them.  If they want, they can get their own lawyer to do so (on their dollar).  But don‘t offer to explain what‘s 

happening, what their rights and entitlements are, etc.  At the same time, don‘t be harsh, rude, or heavy-handed.  

Seek professional help if you need it. 

5. Avoid Human Rights Complaints 

Also, you‘ll want to be mindful of the fact that the Ontario Human Rights Code prohibits you from 

discriminating against an employee because of their sex, ethnicity, physical disability, religion, etc.  Just keep this 

in mind!  If you‘re going to terminate on the basis of one of these prohibited grounds, you may end up before the 

Ontario Human Rights Commission and may need to pay more than you bargained for (as damages)!  By the way, 

just like with complaints to the Labour Relations Board, complaints to the Ontario Human Rights Commission 

can be made for FREE. 

Lesson: don‘t terminate someone because of one or more of the reasons listed above (which is against the law!).  

If they leave, they might allege one or more of these things, so it‘s best to have a comprehensive employee 

settlement and release agreement in place to avoid these claims from being brought in the future. 

6. Check the Contract 

First, you‘d better have an employment agreement in place with all your staff.  And that agreement had better say 

that you can terminate them by giving them what they‘re owed under the Employment Standards Act, 2000 and 

not under the common law (which is generally 1 month per every year they‘ve worked there).  By doing so, you 

can potentially avoid paying a 20 year employee 20 months of notice (by giving them just 8 weeks of notice under 

the Act). 

Lesson: have written employment agreements in place! 
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7. Check the Agreements of Purchase and Sale 

If you‘ve acquired a practice with employees, you‘ll want to confirm how employees were to be dealt with.  Did 

you simply inherit them in an asset / share sale?  Were they terminated prior to the closing date and given notice 

or payment in lieu thereof?  Did they provide written releases prior to you purchasing the practice?  Did you 

assume all termination costs immediately after the closing (or was it to be borne by the Vendor for a set period of 

time and then split between the Vendor and the Purchaser for a set period of time thereafter?).  By understanding 

what happened to these employees when you acquired the practice, you can understand the length of notice that 

you‘re faced with.  If it‘s a 20 year employee who you acquired last year, then you could either be faced with 

paying about 20 months of notice under the common law or 8 weeks of notice under the Employment Standards 

Act, 2000; if it‘s a 20 year employee who was terminated prior to you acquiring the practice, then you could either 

be faced with paying about 1 month of notice under the common law or 1 week of notice under the Employment 

Standards Act, 2000.  Get my point? 

Lesson: check the agreement of purchase and sale to determine how employee liabilities were to be dealt with 

(particularly termination costs and carrying over of length of service after the closing date). 

MOST IMPORTANTLY: GET LEGAL ADVICE WHEN YOU’RE TERMINATION SOMEONE AND 

GET THAT COMPREHENSIVE EMPLOYEE SETTLEMENT AND RELEASE AGREEMENT. 
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Chapter 2: Business Law 

If a dentist provides services to patients, but not as an employee as someone else, then they are running their own 

business.  Dentists see themselves as professionals first, and business-people second.  But the reality is that they 

are also running a business.  If they are not able to earn enough profit to sustain themselves, then the business will 

fail; in this situation, the dentist will either have to become an employee of someone else, go bankrupt, or try their 

hat at something new.   

In Ontario, businesses can take on generally 3 legal structures: Sole Proprietor, Partnership, and Professional 

Corporation. So what exactly are these business structures? How do you go about creating, maintaining, and 

ending them? What are the advantages and disadvantages when it comes to liability, decision-making, tax, and 

other issues? These and other questions are common, but not always answered. Sometimes, a lack or absence of 

communication can result in costly mistakes and even litigation.   

 

A. Sole Proprietorships 

If you are the sole owner and operator of your business, then you are carrying on as a sole proprietor. This 

unincorporated legal structure involves just one human being running the show. There is no separate legal 

existence between the person and the business. The sole proprietor has complete control over the work, the 

finances, the marketing, and engaging others. 

 

Advantages 

The advantages of running a sole proprietorship include:  

 Making all decisions;  

 Reaping all profits;  

 Working how and when you want to;  

 Having more client contact;  

 Being flexible; and 

 Personal satisfaction of achieving success through your own knowledge, skills and experiences. 
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Disadvantages 

The disadvantages of running a sole proprietorship include:  

 Being all alone; 

 Lacking specialization; 

 Succumbing to financial problems;  

 Not being able to handle large or complex matters;  

 Having responsibility over all administrative details; and 

 No expense sharing or income-balancing with partners. 

 

Ease of Creation 

By far, creating a sole proprietorship is easier than creating any other type of business organization. Ontario‘s 

Business Names Act provides that ―[n]o individual shall carry on business or identify his or her business to the 

public under a name other than his or her own name unless the name is registered by that individual‖. Registering 

a sole proprietorship‘s name can be done by completing and submitting an on-line application for a Master 

Business License to: Companies and Personal Property Security Branch, Ministry of Government Services, 393 

University Ave., Suite 200 Toronto, Ontario M5G 2M2.  The cost is $60 and the Master Business License must be 

renewed every 5 years at a cost of $60.  

 

Continuity  

If a sole proprietorship‘s owner stops working (e.g. retires, dies, goes bankrupt, etc.), then the business will cease 

to exist. In other words, a sole proprietorship has no continuity above and beyond the owner‘s.  

 

Liability  

The owner is exposed to unlimited personal liability for the sole proprietorship‘s debts and obligations. That being 

said, a sole proprietor will not incur liability as a result of anyone else‘s actions or omissions (which may be the 

case with a partnership).  
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Taxation  

Income earned by a sole proprietorship flows to the owner, where it is fully taxed at the owner‘s personal income 

tax rate. Despite this downside, the owner will be able to offset losses and business expenses from the sole 

proprietorship or any other source of income (e.g. businesses or property) against his or her personal income from 

any source of income. The fiscal year end for the sole proprietorship will be the same as for the individual owner 

– namely, December 31
st
 of each year.  

 

B. Partnerships 

Ontario‘s Partnerships Act governs general partnerships. A general partnership is the relation that subsists 

between persons carrying on a business in common with a view to profit. Here, the word ―business‖ includes 

―every trade, occupation and profession‖. You may need to consult with a lawyer to determine if you‘re already 

involved in a partnership (without even realizing it!). In these situations, you may be subject to the Ontario‘s 

Partnerships Act and other legislation. 

 

Advantages  

The partnership structure offers the advantage of having someone to brainstorm your cases with, share the 

expenses, and expand your database of clients. Partnerships typically generate a great deal more money than sole 

practices. Advantages include:  

 shared financial risk;  

 continuity of cash flow (e.g. when you are on vacation or ill);  

 ability to discuss all files with your partner;  

 additional sources of capital and clients;  

 broader management base;  

 division of labour;  

 ability to diversify your products / services; and  

 sharing cost of associates and support staff.  
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Disadvantages  

The disadvantages to having a partnership include:  

 hard to find suitable partners; 

 divided authority; 

 conflicts among partners; 

 liability for partners‘ actions; and 

 less freedom to choose clients.  

 

Ease of Creation  

Ontario‘s Business Names Act provides that ―[n]o persons associated in partnership shall carry on business or 

identify themselves to the public unless the firm name of the partnership is registered by all of the partners‖.  The 

name of the partnership will also need to be approved of by the Royal College of Dental Surgeons of Ontario.  In 

addition to registering the partnership‘s name in the same manner as a sole proprietorship‘s, the partners will 

generally enter into a partnership agreement to modify the default rules prescribed by the Partnerships Act.  This 

partnership agreement will usually outline the relationship of the partners to each other and to third parties.  What 

is typically included in a partnership agreement is discussed in greater detail below. 

 

Partnership Property 

There is a lot of misunderstanding when it comes to partnership property (i.e. property that is created or acquired 

by or otherwise becomes part of the partnership).  Once property is determined to be partnership property, how 

the partners can deal with that property is governed by the Partnerships Act, their specific partnership agreement, 

and any judge-made rules (i.e. common law and equity rules).  The partners do not have an interest in partnership 

property, but rather have an interest in the partnership, which in turn owns the property.  If property is acquired 

using partnership monies (regardless of the name in which it is acquired), it is called ―partnership property‖ and 

is held in trust for the partnership (unless a contrary intention can be demonstrated through all the other partners 

either participating or acquiescing to that intention): Kelly v. Kelly (1912), 3 W.W.R. 799 (P.C.).  In that case, a 

partner invested partnership funds without the other partners knowing.  He took the profits personally, but the 

court ruled that he was accountable to his firm for those profits.  Why?  Even though he had made those profits 

through his own efforts, he had done so using partnership monies and did not have the consent of his partners.   

This is now codified in section 30 of the Partnerships Act. 
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Indeed, the partners can only use the partnership property for the purposes of the partnership and in accordance 

with the partnership agreement (Section 21(1) of the Partnerships Act). 

Unless the contrary can be demonstrated, all partners are interested in the whole of the partnership property and 

no one of them has the right to take and own any part of it exclusively.  More specifically, unless there is an 

agreement to the contrary, real estate which becomes partnership property is not held by the partners as co-owners 

of real estate, but is treated as between the partners (and their heirs, executors, and administrators) as personal 

property (Section 23 of the Partnerships Act). 

Whether a property will be considered ―partnership property‖ may require an examination of all the surrounding 

facts.  In Kucher v. Moore, [1991] O.J. No. 1326, the Ontario Court of Justice – General Division had to 

determine whether a dental practice owned by partners as tenants in common was a partnership asset or was co-

owned by each partner in their individual capacities outside of the partnership.  Farley J. concluded that that 

property was a partnership asset.  He reasoned that the property was purchased either directly using partnership 

funds or indirectly from the individual partners in their capacity as partners with the intention that the moneys be 

treated as partnership funds.  Furthermore, the property was treated as a partnership asset on the books of the 

partnership and because net income from the property was reflected as those of the partnership.  Farley J. also 

noted a lack of instructions to the lawyers to the contrary with respect to structuring the purchase and financing of 

the property; indeed, the partners simply accepted in the rush of things the documents the way their lawyers felt 

they should be prepared. 

Now, just to play it safe, partners should be clear on what is and what is not partnership property.  Property can 

still be used by a partnership and not be considered ―partnership property‖ if all of the partners agree (hopefully in 

a written agreement, but it MUST be in writing if it relates to a transfer of land).  Finally worth mentioning is that, 

if a partner gives the partnership his property, and the value of that property increases, the partner does not realize 

that increase in value personally: as partnership property, the increase in value is attributed to the partnership as a 

whole! 

 

Partner Rights 

Unless otherwise agreed upon as between the partners (e.g. through a partnership agreement), the default rights of 

the partners are stipulated in the Partnerships Act, as well as at common law (i.e. judge made law) or arising out 

of equity.  The default rules under the Act give the partners an equal right to share profits, a duty to share losses, 

and a right to share in controlling the management and affairs of the partnership.   
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Matters dealt with in Partnership Agreement 

1. Who the partners are. 

2. The partnership name (taking into account legal limitations). 

3. The term of partnership: when will it start?  When, if at all, will it end? 

4. Place of business. 

5. Description of business. 

6. Percentage or amount of capital contribution. 

7. Division of net profits (will this be periodically reviewed / adjusted according to certain criteria?) 

8. Accounting and other records. 

9. Auditor. 

10. Fiscal year. 

11. Accounting principles. 

12. Banking arrangements. 

13. Provision as to whether partners are to devote full time and attention to the business. 

14. Management. 

15. Who signs partnership contracts? 

16. Partners‘ drawings. 

17. Retirement, bankruptcy or death of a partner. 

18. Restrictive covenants (non-competition and non-solicitation). 

19. Sale of partnership interest by partner to another dentist. 

20. Expulsion of partner. 

21. Grounds for dissolution. 

22. Admission of a new partner. 

23. Purchase options.  

24. Valuation of a partnership interest. 

25. Partnership property (i.e. property registered in firm name or name of one or more partners). 

26. Insurance provisions. 

27. Arbitration of disputes. 

28. Requirement that partners enter into marriage contracts with their spouses. 

29. Registration under the Business Names Act and with the College. 

30. Governing law (i.e. Ontario). 

31. Enurement and binding effect. 

32. No assignment. 

33. Notices. 

34. Counterparts. 

35. Signatures. 
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Terminating the Partnership 

Termination by Notice or by Agreement 

A partnership can end by notice or by a contractual term in the partnership agreement.  This is where section 

26(1) and 32(c) of the Partnerships Act becomes relevant.   

Section 26(1) of the Partnerships Act provides that, where no fixed term is agreed upon for the duration of the 

partnership, any partner may determine the partnership at any time by giving notice to all the other partners.  This 

section has been interpreted in Patridge v. Seguin, [1991] O.J. No. 1355 to mean that, where the partnership 

agreement is silent as to the duration of the partnership, any partner may unilaterally terminate the partnership by 

giving notice.  If, however, the partnership agreement provides for the termination of the partnership, then this 

section will not apply.  As such, this section is subject to any agreement between the partners. 

Section 32(c) of the Partnerships Act is similar to section 26(1).  Section 32(c) states that, subject to any 

agreement between the partners, a partnership is dissolved if entered into for an undefined time, by a partner 

giving notice to the other partners of his intention to dissolve the partnership.  This section is subject to any 

contrary agreement between the partners, whether express or implied.  Furthermore, the words ―undefined time‖ 

used in Section 32(c) does not necessarily mean an ―indefinite period‖ (Keith v. Mathews, Dinsdale and Clark, 

[1999] O.J. No. 1202).  This section has been interpreted in Patridge v. Seguin and Keith v. Mathews, Dinsdale 

and Clark to mean that, where the term of the partnership is defined, then a partner may not unilaterally terminate 

the partnership by giving notice under this Section. 

 

Termination by death, insolvency, charge on a partner’s share or illegality of business 

A partnership can terminate through death, insolvency, charge on a partner‘s share or illegality of business: ss. 33 

and 34.   

 

Termination by court order 

Third, a partnership can be terminated by court order under section 35 of the Partnerships Act. This method of 

dissolving a partnership requires that an application be brought because a partner has been found to be mentally 

incompetent, permanently incapable of performing their duties, or guilty of conduct that prejudicially affects the 

carrying on of the business.  An application to terminate can also be made on the grounds that the partnership can 

only be carried on at a loss. 
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In addition to these grounds for bringing an application, s. 35(1)(d) of the Partnerships Act allows a partner to 

apply to the court for an order dissolving the partnership on the basis that another partner has wilfully or 

persistently committed a breach of the partnership agreement, or otherwise so conducts himself or herself in 

matters relating to the partnership business that it is not reasonably practicable for the other partner or partners to 

carry on the business in partnership with that partner.  Courts have set a high threshold for dissolving partnerships 

in this manner: there must be a breakdown in the relationship as between the partners such that mutual confidence 

(i.e. trust and reliance) no longer exist.  In essence, the partners cannot continue carrying on the partnership 

business together according to the original agreement: Barnabe v. Touhey, [1992] O.J. No. 96 and Damis 

Holdings Ltd. v. Briarcrest Apartments Ltd., [1974] O.J. No. 672.  Largely as a consequence of the agency 

relationship, and the capability of incurring joint and several liability for the remaining partners, partners are 

entitled to a very high standard of conduct as amongst themselves.  Any breakdown in that relationship or 

conduct, such that the partners could not thereafter have reasonable trust and confidence in their partners, would 

generally be circumstances permitting the dissolution of the partnership.  Keeping erroneous accounts and not 

entering receipts, refusal to meet on matters of business, continued quarrelling, and such a state of animosity as 

precludes all reasonable hope of reconciliation and friendly co-operation, have been held sufficient to justify a 

dissolution: Barnabe v. Touhey. 

Finally, section 35(1)(f) of the Partnerships Act allows a partner to apply to the court for an order dissolving the 

partnership on the basis that circumstances have arisen which render it just and equitable that the partnership be 

dissolved.  To obtain dissolution under this section, it must be established that there been such a complete 

breakdown and mutual trust and confidence among the partners as would preclude all hope of reconciliation and 

future co-operation: Barnabe v. Touhey (1992) O.J. No. 96, Kucher v. Moore (1991), 3 B.L.R. (2d) 50, PWA 

Corp. v. Gemini Group Automated Distribution Systems Inc., [1993] O.J. No. 723, and Ellerforth Investments 

Ltd. v. Typhon Group Ltd., [2009] O.J. No. 3714, aff‘d [2010] O.J. No. 1470.  It must be impossible for the 

partners to place that confidence in each other which each has the right to expect and that such impossibility has 

not been caused by the person seeking to take advantage of it.  Evidence of a deadlock or substantial disagreement 

on questions of day to day management of the operations will suffice: Landford Greens Ltd. v. 746370 Ontario 

Inc., [1993] O.J. No. 1311. A court may also order dissolution under this section on the grounds that the parties 

have very different views as to the future of the partnership; in other words, there has been a material change of 

circumstances which makes it impossible for the partnership to be carried on in the way the partners had 

originally contemplated: Ellerforth Investments Ltd. v. Typhon Group Ltd. 
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Liability 

In a partnership, all partners are jointly and severally responsible for the liabilities of the partnership up to the total 

value of their personal assets.  

 

Taxation  

Partnerships and limited partnerships are flow through entities. They are not legal persons. They don‘t pay tax. 

Their income or losses flow through to the partners and are attributed to them. It is the partners who pay taxes, not 

the partnership or limited partnership. They are disregarded business vehicles. This differs from a corporation, 

which is considered to be a legal person separate from its owners and managers. Corporations are required to pay 

income taxes at both the provincial and federal levels. 

A partnership or limited partnership is taxed in the following process. First, the parties involved have to recognize 

that they are operating as a partnership and not some other structure (e.g. joint venture, co-owning property, 

corporation, franchise, etc.). Then, the parties have to determine the income, losses, and tax credits at the 

PARTNERSHIP LEVEL. This requires a temporary assumption that the partnership is a separate person resident 

in Canada. Finally, once you figure out the income, losses, and tax credits, you ALLOCATE them to the partners. 

It is the individual partners who have to report (and, if applicable, pay taxes on) income, losses, and tax credits. 

As per the Canada Income Tax Act, partnerships do not file separate tax returns. They file annual information 

returns  setting out their income and details of the partners who are entitled to that income. 

So to recap: the net income of the partners (for income tax purposes) of a limited partnership is determined by 

figuring out the net income of the limited partnership. To figure out the net income of the limited partnership, the 

Act says that you look at it as if it were a separate legal person: s. 96(1)(a). So you include income and deduct 

allowable expenses and other credits. Then, the partnership‘s income will be attributed to the partners (usually as 

per the limited partnership agreement). Each partner must report their income or losses from the partnership and 

pay taxes accordingly: s. 96(1)(f). 

For tax purposes (remember that partnerships must file an annual partnership information return after their fiscal 

period), the combined effects of ss. 96(1) and 249.1 of the Canada Income Tax Act make it clear that the fiscal 

period will be determined by the type of taxpayers (e.g. individuals, corporations, etc.) that make up the 

partnership group. If any member of the partnership is an individual, then the fiscal year end must generally be the 

calendar year end (with certain limited exceptions). If all of the members of the partnership are corporations, the 

fiscal year end can be anywhere, so long as the fiscal period does not exceed 53 weeks: s. 249.1(1)(a). 
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C. Professional Corporations (including tax advantages) 

Corporations are separate legal persons who act through human beings.  They are created under statutes (e.g. the 

Ontario Business Corporations Act).  They have their own assets.  They pay their own taxes.  They enter into 

agreements.  They can be liable for debts and other obligations.  The shareholders (i.e. the owners) of non-

professional corporations are generally not liable for the debts and obligations of the corporation.  In other words, 

the shareholders have limited liability and their personal assets are not exposed to corporate debts and obligations.  

The shareholders do not generally manage the corporation, but rather vote in a board of directors comprised of 

individuals who are responsible for the long-term business and affairs of the corporation.  The directors in turn 

appoint individuals as officers (e.g. President, Vice President, Secretary, Treasurer, etc.) in order to manage the 

day to day affairs of the corporation.  This is how the corporation functions from an internal governance 

perspective, and we will get into that more later on in this eBook. 

Importantly, dentists and other regulated health professionals were only recently allowed to incorporate their 

practices.  Corporations are typically used in the business world to minimize or avoid liability while saving or 

deferring on taxes (e.g. through income splitting, taking advantage of small business tax rate on active business 

income, or through the lifetime capital gains exemption on the sale of shares of an eligible small business 

corporation).   These benefits seemed inconsistent with the goals of dentistry – which is to provide health care 

service, not avoid liabilities or maximize profits.  But after successfully lobbying the government, dentists and 

other regulated health professionals were finally allowed to incorporate a professional corporation for the purpose 

of providing dental services to the public.  Dentists can now, subject to various laws and regulations, incorporate 

their practice. 

 

Advantages 

So what are the advantages to incorporating your dental practice?  Well, it all comes down to taxes and avoiding 

certain (though limited) liabilities.  Typically, people generally create a corporation to minimize or defer their 

income taxes and also to minimize their personal liability.  Shareholders of a corporation (i.e. the owners) are 

generally not personally exposed to the liabilities, debts, obligations, etc. of the corporation. But with a dentistry 

professional corporation, the shareholder dentists of cannot escape personal liability by creating a professional 

corporation. 
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No limited liability for shareholders 

With a normal corporation, the shareholders generally have LIMITED LIABILITY for the debts and obligations 

of the corporation.  Remember: a corporation is a separate legal entity from its owners (i.e. the shareholders) and 

managers (i.e. the officers and directors).  So the corporation is capable of taking on debts, or being sued and 

subject to damage awards, etc.).  What about the shareholders?  Well, under the Business Corporations Act, the 

shareholders are generally not liable for any act, default, obligation or liability of the corporation: section 92(1).  

There are certain exceptions to this general rule.  For example, courts have lifted the corporate veil to impose 

personal liability on shareholders in certain cases (e.g. fraud, lack of respect for corporate form, alter ego, thin 

capitalization, etc.).  Furthermore, there may be statutory impositions of liability on shareholders under the 

Business Corporations Act. 

So what about dentistry professional corporations?  Does the same general rule of limited liability apply?  Not 

really. Section 3.4(1) of the Business Corporations Act says very clearly that section 92(1) does not limit the 

PROFESSIONAL LIABILITY of a shareholder of a professional corporation.  The Act even goes on to say that 

the shareholder‘s acts (and the acts of the employees, officers, and directors) are deemed to be the professional 

corporation‘s for the purposes of PROFESSIONAL LIABILITY (section 3.4(2)).  No doubt, these provisions 

were put in place to protect the public from bad dentists who incorporated their practice to avoid liability for 

malpractice.  Even if the dentistry professional corporation is a member of a partnership, the shareholder of that 

corporation cannot escape professional liability.  So the bottom line is: you can‘t escape professional liability as a 

dentist shareholder of the corporation.  Your best option is to be a good dentist and have insurance to cover errors 

and omissions, among other things.   

When it comes to corporate liabilities that are not related to professional liability, section 92(1) would limit the 

liability of the shareholder dentists.  These other liabilities are often called trade liabilities and include liabilities 

dealing with employees, the lease, accounts payable to vendors / suppliers, or commercial debts and interest 

payments to financial institutions or others. 
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Tax Benefits: Low Income Tax Rate 

So now that we‘ve dealt with shedding some light on the biggest misconception about dentistry professional 

corporations, what then are the biggest advantages to having one?  Well, it‘s the tax advantages!  You see, with a 

corporation, the first $500,000 of active business income is taxed at a much lower rate than for individuals: it is 

only 15.5% at the moment.  So what does this mean for dentists?  Well, instead of having to claim all their 

practice‘s income in a given fiscal year, they can leave it in the corporation, pay less tax, and then either reinvest 

it or dividend it out to shareholders – particularly those who are in lower income tax brackets.  This all ends up 

deferring or saving taxes altogether! 

 

Tax Benefits: Income Splitting through Salary 

Another strategy involves the dentistry professional corporation hiring the dentist‘s spouse to provide services and 

then paying him or her accordingly.  The spouse could be an employee or independent contractor (see above for 

more information about the differences between the two).  There should be an agreement in place between the 

dentistry professional corporation and the spouse.  This strategy assumes that the dentist‘s spouse earn income in 

the lower marginal tax rates.  Thus, by diverting income away from the dentist and the professional incorporation 

(which are taxed at higher rates) to the spouse, the dentist and spouse will collectively save on taxes as a family 

unit.  Importantly, the amount of money paid to the spouse must be reasonable in light of the services provided.  

Otherwise, the Canada Revenue Agency could audit the professional corporation and re-assess its income on the 

basis that it deducted too much for the services it received.  Under section 67.1 of the Income Tax Act, businesses 

are only allowed to deduct reasonable business expenses for the purpose of earning income.  Examples of the 

types of services which a spouse might be able to offer include: bookkeeping, accounting, administrative assistant, 

graphics designer, website developer, marketer, etc. 
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Let‘s take a look at an example, shall we?  In the case of Frank Charles Hokhold (Appellant) v. Her Majesty the 

Queen (Respondent), 2012 DTC 1160, the taxpayer was a dentist practicing as a sole proprietor out of his home 

in B.C.  His wife and children helped him operate his practice and received a salary for their work.  The CRA 

believed that the dentist should only have been allowed to deduct ten percent (10%) of what he paid his children 

from 2004 to 2007. The CRA argued that the children‘s earnings were not reliable due to a poor paper trail: hours 

of work records were too similar, it was too difficult to link cheques to the children‘s accounts, and given their 

school work and extra-curricular activities, they couldn‘t possibly have earned as much as they did at $10.00 per 

hour. 

The Court tended to believe the taxpayer‘s wife.  She testified that the children were expected to participate in 

their father‘s business.  They came from a background of hard work, starting at early ages (e.g. 9 years old in her 

case).  Her children helped with reception, did filing, babysat the children of patients, entered computer data, 

filled in insurance forms, prepared dental trays for the next day‘s procedures, etc.  They had their own bank 

accounts and were expected to pay for their own recreational or extra-curricular activities using their own money. 

 The fact that the practice was in the family home made it unavoidable to escape work!  She had to rely more and 

more on their children (because third part employees were expensive).  So, in totality, the doctor heavily relied 

upon his wife and children for helping him run his practice. 

The judge accepted the hours of work that the children worked and any irregularities in respect of cheques that 

were paid to them.  The judge also believed that the children worked as long as their father alleged they did – 

school and all.  In the end, the judge allowed the taxpayer to deduct 75% of the amounts he had claimed.  While 

not an overwhelming victory, it sure beats the 10% that the CRA sought to allow. 

The moral of the story is this: if you‘re going to use your minor children to help you run your practice, make sure 

you have an agreement in writing (outlining their roles and responsibilities), record their hours, pay them 

regularly in their own account, and pay them a reasonable amount for the services they provide (e.g. in light of 

what you might have had to pay someone who isn‘t related to you).  This way, you have a paper trail that can 

withstand a CRA audit. 

 

Tax Benefits: Pay $0 Federal Taxes via Dividends 

Here‘s the situation: you‘re a dentist and you have a dentistry professional corporation.  Now, you also have a 

spouse who is not a dentist.  In fact, your spouse is a stay-at-home person.  He or she does not earn any income 

from any source (not through employment, not through a business, etc.).  Now, here‘s what you can do to 

basically have the corporation pay 15.5% combined federal and provincial tax and then have your spouse receive 

up to about $40,000 in dividends and pay no federal tax (although they will still have to pay a little bit of 

provincial tax – although it‘s less than $1,000). 
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Basically, you will have your dentistry professional corporation issue non-voting shares to your spouse.  This is 

permissible under the Certificates of Authorization Regulation (O. Reg. 39/02) made under the Regulated 

Health Professions Act.  Make sure to involve a lawyer to ensure that the articles of incorporation of the dentistry 

professional corporation are set up properly and that the directors issue shares to the spouse (you‘ll also need to 

have share certificates and shareholder ledgers and registries evidencing all of this).  With all the corporate work 

done, we now move onto the tax aspect of this strategy. 

First, we have to acknowledge that the dentistry professional corporation is a Canadian Controlled Private 

Corporation (―CCPC”). 

Note: The Income Tax Act defines a CCPC, among other things, as a ―private corporation‖ that is a 

―Canadian corporation‖ that is not controlled by one or more non-resident persons or by one or more 

public corporations (or a combination thereof) (s. 89(1) of the ITA).  

A ―private corporation‖ includes a corporation ―resident in Canada‖ that is not a ―public 

corporation‖ and is not controlled by a public corporation (s. 89(1) of the ITA).  OK, more 

terms to define..  

Corporations deemed to be ―resident in Canada‖ include corporations which were 

incorporated in Canada after April 26, 1965 (this includes corporations originally 

incorporated in foreign jurisdiction which are continued in Canada), corporations 

resident in Canada under the common law ―mind and management‖ test at any 

time, and corporations carrying on business in Canada in any taxation year ending 

after April 26
th

, 1965 (s. 250(4)(a) and (c) of the ITA). 

A ―public corporation‖, among other things, is defined as a corporation whose 

shares of capital stock are listed on a prescribed stock exchange both in Canada and 

abroad (s. 89(1) and 125(7)(c) of the ITA). 

The term ―Canadian corporation‖ include a corporation that is currently resident in Canada 

and that was either ―incorporated in Canada‖ or was resident in Canada throughout the 

period that began on June 18th, 1971; a ―corporation incorporated in Canada‖ includes ―a 

corporation incorporated in any part of Canada before or after it became part of Canada‖ . 

So that takes care of the definition of ―CCPC‖. 
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Second, the CCPC must earn ―active business income‖.  An active business is defined as ―any business carried 

on by the taxpayer other than a specified investment business or a personal services business‖.  Specified 

investment business generally means a business the principal purpose of which is to derive income from property 

(e.g. rent, royalties, dividends, etc.), but this doesn‘t include, for example, a corporation that has 5 or more full 

time employees.  A personal services business is essentially an incorporated individual who resembles an 

employee of a client, but this doesn‘t include, for example, a corporation that has 5 or more full time employees 

(s. 125(7) of the ITA). 

Third, the first $500,000 of active business income earned by a CCPC is taxed at a reduced rate of only 15.5%.  

Fourth, have the directors of the corporation (i.e. the dentist) issue dividends of up to $40,000 (from those 

retained earnings) to the spouse holding non-voting shares.  The spouse will include the dividends in his or her 

income.  Finally, as a result of the dividend gross up and tax credit mechanism, the spouse will be able to pay $0 

federal tax on the receipt of those dividends (this assumes that the spouse earns no income from any other source).   

Although $40,000 seems like it would be enough for someone to get by on in the year (especially considering that 

the CCPC only paid 15.5% tax on those dividends before they were distributed), remember that you‘ll still need to 

pay some minimal Ontario personal income taxes on these dividends (principally for the Ontario health premium). 

So there you have it: using a dentistry professional corporation to income split and have your spouse pay $0 

federal taxes. 

Now, to see how this strategy works in real life, take the following example.  If the dentistry professional 

corporation earned $100,000 in active business income, it would pay 15.5% income tax in 2013.  This means that 

it would have $84,500 to distribute as dividends.  If all of that money goes to the dentist shareholder (who owns 

the common shares), that dentist would end up paying close to $10,000 in combined federal and provincial tax.  

Now, if the dentist or their spouse took about $40,000 of the $84,500, the dentist or their spouse would only pay 

about $1,000 in provincial taxes (remember: no federal tax would be payable).  So instead of paying close to 

$10,000 in combined federal and provincial taxes on $84,500, the dentist and their spouse are only paying under 

$2,000 in total taxes.  Now, in reality, a dentist may not be able to go the entire year without earning any income 

other than roughly $40,000 in dividends.  They might want to take out a salary from the corporation.  That‘s fine.  

They‘ll just end up paying more in taxes, but they‘ll need that money to live.  If, however, they don‘t need to take 

out that money, then they can defer paying tax and even save on paying taxes by distributing dividends.  In other 

words, if they leave money in the dentistry professional corporation for later years (after paying the 15.5% income 

tax rate on the first $500,000 of active business income), then they can defer paying tax because they never 

received income personally.  To actually save on taxes, they can even pay $0 federal taxes if they only take out up 

to $40,000 in dividends a year (either them or their spouse; assuming they have no other source of income).  So 

this is still a good strategy to save a few thousand dollars in federal taxes.  
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Tax Benefits: Lifetime Capital Gains Exemption 

Finally, because a dentistry professional corporation can qualify as a small business corporation, when it comes 

time for a dentist shareholder to sell his or her shares of that corporation, they can use their LIFETIME CAPITAL 

GAINS EXEMPTION to pay little or no capital gains tax.  This is one of the most valuable tax incentives 

provided to dentists.  So let‘s take a look at this in some detail, shall we? 

Capital Gains Tax 

Let‘s say a dentist owns shares of a dentistry professional corporation (―DPC‖).  The dentist decides he wants to 

sell those shares.  If the selling dentist receives more money for those shares than what the shares cost him, there 

will be a ―capital gain‖. The Income Tax Act imposes a capital gains tax that is equivalent to one-half of the 

capital gain multiplied by the selling dentists‘ top tax bracket. 

Example: If the dentist receives $500,000 for shares of his DPC that cost him $100,000, then there is a capital 

gain of $400,000, half of which (i.e. $200,000) is taxable at the dentist‘s top tax bracket. 

Lifetime Capital Gains Exemption 

Thankfully, the Income Tax Act provides relief to dentists who sell shares of their DPCs.  That relief is called the 

Lifetime Capital Gains Exemption (the ―LCGE‖).  Basically, if a dentist qualifies for the LCGE, they can avoid 

paying tax on up to $800,000 of capital gains tax on the sale of shares of their DPC. 

Example: If a dentist has a gain of $800,000 (starting January 1, 2014) on the sale of shares of their DPC, they 

can offset any capital gains tax by using their LCGE.  Assuming the dentist would have been paying tax in the top 

marginal tax bracket (46% combined federal and Ontario tax rate), the dentist could save roughly $184,000 in 

taxes by using the LCGE. 

History of the LCGE 

The LCGE was originally enacted in 1985. In its original form, an individual was permitted to claim a $500,000 

lifetime capital gains exemption. In 1988, the exemption was cut back to $100,000 for property other than certain 

farm property and certain shares of a small business corporation (which we will discuss in greater detail below). 

In February 1992, the exemption was eliminated for most real property.  The exemption stayed at $750,000 until 

January 1, 2014, when it was increased to $800,000. 
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Multiplying the LCGE 

Another benefit of using the LCGE is that it can be multiplied!  If a dentist has a spouse who owns growth shares 

(i.e. shares that grow in value as the dental practice operates over time), then that spouse can also sell their shares 

and take advantage of the LCGE.  This way, the dentist and his or her spouse can multiply the LCGE and avoid 

paying tax on the sale of their shares if there is a $1.5-million capital gain.  A dentist‘s parents and adult children 

can also own growth shares in a DPC, which allows for further multiplication of the LCGE. 

Note: if a dentist is planning on making their immediate family members shareholders of growth shares, it‘s vital 

to have a shareholders agreement in place.  This agreement will deal with things like the dentist‘s ability to 

purchase their family member‘s shares in certain circumstances – such as death, disability, divorce, or if the 

relationship turns sour.  The dentist should always be protected from family members who may try to claim 

oppression of their minority interests or if they do not want to sell their growth shares (whereas the dentist 

does!).  The moral of the story is this: get a shareholders agreement in place to deal with these pesky problems in 

advance and by doing so you can avoid them and the ensuing litigation! 

Qualifying for the LCGE 

So now that you know the benefits of using the LCGE, how does a dentist qualify for it?  Well, in this regard, 

there are a number of tests that must be met.  In a nutshell, to qualify for the LCGE, the shareholder (i.e. dentist 

or their spouse, child or parent) must meet three tests: 

1. The shareholder must be resident in Canada throughout the year. 

2. The shares must have been for a qualifying small business corporation. 

3. The shares must satisfy a 24-month holding period. 

4. The dentist shareholder must satisfy an asset test during the previous 24-month period and on the date of  

  sale as well. 

Let‘s look at the last three things in turn, shall we? 

Test #1: Small Business Corporation 

The first test that must be met for a shareholder to qualify for the LCGE is that the DPC must be a ―small 

business corporation‖ at the time of the sale. 

A ―small business corporation‖ is a ―Canadian Controlled Private Corporation‖ for which ―all or 

substantially all‖ of the fair market value of its assets are used principally in an ―active business‖ carried on 

primarily in Canada: section 248(1)of the Income Tax Act. 
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Wow, that‘s a mouthful.  Lets take a closer look at this definition and see what ―Canadian Controlled Private 

Corporation‖, ―all or substantially all‖ and ―active business‖ mean, shall we? 

Canadian Controlled Private Corporation 

Suffice it to say, a DPC will meet the definition of a ―Canadian Controlled Private Corporation‖. 

A Canadian Controlled Private Corporation is a private corporation that is a Canadian corporation that is not 

controlled by one or more non-resident persons or by one or more public corporations.  Now, looking at DPCs, it 

becomes clear that they clearly meet this test.  First, DPCs MUST be Ontario corporations.  Second, only dentists 

can be on the board of directors of DPCs and at least 25% of the directors must be Canadian residents under the 

Business Corporations Act.  Typically, there is only one director on the board of a DPC: the sole dentist 

shareholder, officer and director.  Finally, DPCs can only be controlled (i.e. the voting shares can only be held) 

by the dentist.  Hence, DPCs will be considered ―Canadian Controlled Private Corporations‖. 

Now that we‘ve covered the first part of the definition of a ―qualifying small business corporation‖, we need to 

move on the second part of that definition… 

All or substantially all 

Now you probably noticed in the definition of ―small business corporation‖ that there was a requirement that ―all 

or substantially all‖ of the fair market value of the DPC‘s assets be used in an active business on the date that the 

shares are sold.  The Canada Revenue Agency has interpreted this to mean at least 90%.  So in other words, on 

the day the shares are sold, the non ―active business‖ assets must not account for more than ten percent (10%) of 

the fair market value of the DPC‘s assets. 

Active Business 

OK, so what is an ―active business‖?  Well, ―active business‖ basically includes operating a dental practice (e.g. 

scheduling, treating, and billing patients, etc.). 
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If you wanted to be more technical, the definition of ―active business‖ is ―any business carried on by the taxpayer 

other than a specified investment business or a personal services business‖.  Specified investment business 

generally means a business the principal purpose of which is to derive income from property (e.g. rent, royalties, 

dividends, etc.), but this doesn‘t include, for example, a corporation that has at least 6 full time employees. A 

personal services business is essentially an incorporated individual who resembles an employee of a client, but 

this doesn‘t include, for example, a corporation that has at least 6 full time employees (section 125(7) of the 

Income Tax Act).  So again, it shouldn‘t be difficult for a dentist to qualify for the LCGE when they go to sell the 

shares of their DPC  – so long as all or substantially all of the DPC‘s assets on a fair market value basis are being 

used in an active business carried on primarily in Canada. 

Problems with Active Business 

Some dentists may accumulate retained earnings (i.e. money which the corporation has paid tax on) and use that 

excess cash to purchase real estate or investment products.  These would not be considered ―active assets‖ and 

could put the shareholder in jeopardy of not qualifying for the LCGE if these assets constitute more than ten 

percent (10%) of the fair market value of the DPC‘s assets!  If that‘s the case, the DPC will need to purify itself 

by transferring these assets out BEFORE the shareholder sells the shares of the DPC.   This may involve, for 

example, declaring taxable dividends.  Unfortunately, this purification process may be expensive and time-

consuming.  And the corporation may end up paying capital gains taxes on the sale of these assets.  Techniques 

available to non dentistry professional corporations – such as paying dividends to a taxable Canadian holding 

corporation on a tax-deferred basis – are not available to DPCs since only dentists can be shareholders (note, 

however, that the law says that a dentist can hold his shares ―indirectly‖ – which presumably means through 

another corporation they control – but the Royal College of Dental Surgeons ignores that part of the law).  The 

bottom line is that you need to make sure your DPC uses 90% of its assets in active business on the date of sale. 
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Used Principally 

As noted in the definition above, all or substantially all (i.e. at least 90%) of the fair market value of the 

corporation‘s assets must be ―used principally‖ in an active business carried on primarily in Canada at the time the 

shares are sold.  So what does ―used principally‖ mean in the context of land and building which is owned by the 

corporation?  Here‘s the situation: the corporation owns land, a building, and a dental practice (which is situated 

in the building). So the question is: is the land and building considered an active business asset of the 

corporation?  Or could the value of the land and building which is owned by the corporation be considered a non-

active business asset?  And if it is a non-active business asset worth more than 10% of the fair market value of the 

corporation‘s assets at the time of the sale,  then this could disqualify the shareholder from being eligible to use 

the LCGE. 

The CRA takes the view that the term ―principally‖ generally means more than 50%.  An asset which is used 

more than 50% in an active business is one that is ―used principally in an active business‖.  Generally, an asset is 

considered to be used principally in an active business if its PRIMARY or MAIN use is in that business.  The 

―used principally‖ test is applied on a property by property basis. 

According to the CRA, it is a question of fact whether a property is ―use principally in an active business‖.  But 

they do go on to say the following: 

 ―Although there are no set guidelines as to which factors to use in different situations, there are two 

 aspects to be considered in determining the nature of use of a building - quantitative factors (e.g. the total 

 square footage occupancy in the building) and qualitative factors (e.g. the original intent for purchasing 

 the building, actual use to which the building is put in the course of the business, the nature of the business 

 involved and the practice in the particular industry). 

 The square footage use of a building is generally accepted as a factor to be given significant weight in the 

 determination of the particular use to which the building is put.  However, qualitative factors need also be 

 considered.  If the fair rental value of the space rented to tenants is greater than the fair rental value of the 

 space used in an active business, this may indicate that a building is not used principally in an active 

 business.  Whether such a factor would be decisive in relation to the square footage test would have to be 

 determined on a case by case basis.‖ 

See CRA Views, Interpretation - external, 2009-0307931E5 - Assets used principally in an active business (Date: 

November 5, 2009). 
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Court Cases 

A few court cases help to shed light on the issue of whether a person will qualify for the LCGE on the basis that 

the corporation (which they own shares in) is a small business corporation for which ―all or substantially all‖ of 

the fair market value of its assets are ―used principally‖ in an ―active business‖ carried on primarily in Canada. 

In Ensite Limited v. The Queen, [1986] 2 S.C.R. 509, the issue was whether interest received from certain U.S. 

dollar deposits in the Philippines was income from property or from property used in the course of carrying on a 

business. The corporate taxpayer argued that the interest in question was only income from property. When 

deciding against the corporate taxpayer, the Supreme Court of Canada stated at paragraphs 14 and 15: 

 14 ... A business purpose for the use of the property is not enough. The threshold of the test is met when 

 the withdrawal of the property would ―have a decidedly destabilizing effect on the corporate operations 

 themselves‖: March Shipping Ltd. v. Minister of National Revenue,77 D.T.C. 371, supra, at p. 374. This 

 would distinguish the investment of profits from trade in order to achieve some collateral purpose such as 

 the replacement of a capital asset in the long term (see, for example, Bank Line Ltd. v. Commissioner of 

 Inland Revenue (1974)  49 T.C. 307 (Scot. Ct. of Session)) from an investment made in order to fulfill a 

 mandatory condition precedent to trade (see, for example, Liverpool and London and Globe Insurance 

 Co. v. Bennett, [1913] A.C. 610 (H.L.), and Owen v. Sassoon (1951) 32 T.C. 101 (Eng. H.C.J.) Only in 

 the latter case would the withdrawal of the property from that use significantly affect the operation of the 

 business. The same can be said for a condition that is not mandatory but is nevertheless vitally associated 

 with that trade such as the need to meet certain recurring claims from that trade: see, for example, The 

 Queen v. Marsh & McLennan, Ltd.,  [1983] F.C.. No. 150 supra, and The Queen v. Brown Boveri 

 Howden Inc., 83 D.T.C. 5319 (F.C.A.) 

 15. It is true that in this case the taxpayer could have done business and fulfilled the Philippine 

 requirement that foreign currency be brought into the country by a means not involving the use of 

 property. It could have borrowed the U.S. currency abroad and brought it into the Philippines. But this 

 consideration is irrelevant to our inquiry. The test is not whether the taxpayer was forced to use a 

 particular property to do business; the test is whether the property was used to fulfill a requirement which 

 had to be met in order to do business. Such property is then truly employed and risked in the business. 

 Here the property was used to fulfill a mandatory condition precedent to trade; it is not collateral, but is 

 employed and risked in the business of the taxpayer in the most intimate way. It is property used or held in 

 the business. 
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In the case of Skidmore v. Canada, [2000] F.C.. No. 276, Mr. and Mrs. Skidmore owned the shares of a family 

corporation carrying on an active business but which had substantial cash reserves.  When Mr. and Mrs. Skidmore 

sold their shares in the family corporation to a company owned by their children, they claimed a capital gains 

exemption.  The Court decided against the taxpayer and cited the Supreme Court‘s decision in Ensite (above). 

 The Federal Court of Appeal affirmed the lower court‘s decision wrote the following at paragraphs 9 and 10: 

 9      The Tax Court Judge held that the Appellants had failed to demonstrate that ―all or substantially all of 

 Birchill‖ assets were used in an active business within the meaning of Section 248(1) of the Act. 

 10      He found that the Appellants had failed to prove that the cash reserves which Birchill kept were 

 reasonably required as backup assets or that Birchill relied on the term deposits as an integral aspect of its 

 business operation. He heard the evidence of the Appellants and was unable to conclude that there existed 

 a relationship of financial dependence of some substance between the amounts in issue and the seedling 

 nursing business. He found that Birchill had never had to draw upon the reserves and that the possibility of 

 the reserves being drawn upon to sustain Birchill‘s business was remote. 

Finally, in Reilly Estate v. Canada [2007] T.C.J. No. 271, the executrix of a deceased‘s estate (i.e. the person 

responsible for administering the estate of a person who has died) claimed a capital gains exemption with respect 

to the value of the deceased‘s shares in a corporation (called ―Ventures‖).  The government disallowed the use of 

the exemption on the basis that not all or substantially all of the fair market value of Venture‘s assets could be 

attributed to assets used principally in active business carried on primarily in Canada.  The Tax Court of Canada 

agreed with the government and wrote the following at paragraphs 15 and 16: 

 15     I conclude that the appeal by the Reilly Estate is on all fours with the decision in Skidmore. There is 

 no evidence that the cash and marketable securities held by Ventures were necessary or even important for 

 the carrying on of its small active businesses. Or in the words of Ensite, there is no evidence that the cash 

 and marketable securities were held ―to fulfill a mandatory condition precedent to trade‖. 

 16     In the five years from 1996 to 2000, the fair market value of the cash and marketable securities as a 

 percentage of the total book value of all Ventures‘ assets was never less than 27% and, in the year of Mr. 

 Reilly‘s death (2000), was 38%. On these facts, I cannot find that all or substantially all of the fair market 

 value of the assets of Ventures was attributable to assets used principally in an active business. I find that 

 Ventures was not a ―small business corporation‖ within the meaning of subsection 248(1) of the Act. And, 

 if Ventures was not a ―small business corporation‖, then the shares of Ventures or Holdco could not be 

 ―qualified small business corporation shares‖ within the meaning of subsection 110.6(1). The appeal is 

 dismissed, with costs. 
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Test #2: Holding Period Test 

The second test that a shareholder must meet in order to qualify for the LCGE deals with who owned the shares 

and for how long prior to the sale.  Basically, throughout the 24 month period immediately prior to the sale, the 

only persons who can own the shares are the shareholders or someone related to the shareholder (e.g. a spouse or 

common law partner).  The shares may be newly issued (i.e. not owned for a full 24 months) but they must not 

have been owned by anyone else in that time frame. 

In the case of Twomey v. The Queen, 2012 DTC 1255, the Tax Court of Canada had to decide whether the 24 

month holding period test had been met.  In that case, the taxpayer sold seventy seven (77) shares in a qualifying 

small business corporation in 2005 and wanted to claim the LCGE.  But the problem was that the corporation had 

only issued the taxpayer one (1) share when it was incorporated.  The taxpayer believed that one hundred (100) 

shares should have been issued at incorporation, not one (1) share.  Financial and tax records had consistently 

documented the taxpayer as holding one hundred (100) shares right from the start.  But the corporate minute book 

showed only that the taxpayer received one (1) share.  When this clerical error was discovered in 2005, a 

correcting resolution was entered into the corporation‘s minute book and ninety nine (99) new shares were 

issued.  When the Canada Revenue Agency reviewed the transaction, they took the very technical position that 

the 24 month holding period had not been met because the ninety nine (99) new shares were only issued in 2005.  

The Court, however, rejected the Canada Revenue Agency‘s argument on the basis that it was always the 

intention for the corporation to have issued one hundred (100) shares, the taxpayer acted as though one hundred 

(100) shares had been issued, and when the mistake was discovered, the corporate records were updated.  This 

was all done in keeping with the corporation‘s requirement to maintain true, complete, and accurate records.  As 

such, the taxpayer was allowed to use the LCGE because he met the 24 month holding period test (i.e. the court 

considered the one hundred (100) shares to have been issued to the taxpayer upon incorporation). The moral of 

the story: make sure your minute book is properly structured and updated regularly. 

Now, realistically, for those dentists who have already incorporated and held onto their shares for a while, this 

won‘t be an issue.   But what about those dentists who have not incorporated and who want to now incorporate to 

take advantage of the LCGE?  Well, they can sell their dental practice (assets, goodwill, etc.) to a DPC on a tax-

deferred basis, receive shares in the DPC in exchange for transferring those assets, and then sell those shares all 

on the same day in order to take advantage of the LCGE!  This is permitted by section 110.6(14)(f)(ii))(A) of the 

Income Tax Act.  This section says that shares issued by a DPC to a dentist in exchange for the dentist selling all 

or substantially all of their dental practice assets (e.g. equipment, furniture, supplies, goodwill, etc.) WOULD be 

considered to have been owned by that dentist immediately prior to them being issued. 
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Just keep in mind that this rule would only apply to the DENTIST who is ―rolling in‖ their assets (that‘s what 

lawyers and accountants call it when a dentist sell their assets to their own corporation and doesn‘t pay taxes on 

that sale).  So a dentist‘s spouse or child or parent would not be able to satisfy the hold period rule using the 

above exception because they generally don‘t own the dental practice prior to it being rolled in before the sale.  

That‘s why it‘s best to set up a DPC with your family members well in advance of the sale if your aim is to 

multiply the LCGE. 

 

Test #3: Asset Use Test 

As we saw above, a ―small business corporation‖ has assets that are used principally in an ―active business‖ 

carried on primarily in Canada: section 248(1)of the Income Tax Act. 

But to qualify for the LCGE, a shareholder will have to jump through one more hoop: they must show that, for 

the 24 month period immediately prior to the sale of the shares, more than 50% of the fair market value of the 

DPC‘s assets are used principally in an active business carried on primarily in Canada: section 110.6(1) of the 

Income Tax Act. 

There is a minimum threshold which must be met – namely, at least 50% of the fair market value of the DPC‘s 

assets be used in an active business.  And there is also a timing requirement: that this must have been the case for 

the past 24 months leading up to the sale of the shares (during which time the shareholder owned the shares). 

So that‘s it!  The bottom line is this: if you‘re thinking about taking advantage of the LCGE, you should 

definitely consult a dental accountant and dental lawyer to ensure that you, your family, and your corporation are 

all eligible to allow the shareholders to take advantage of the LCGE. There are many minefields along the way, 

so proceed with caution! 
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Corporate Governance 

A corporation is created by having the initial directors file articles of incorporation in the jurisdiction in which the 

corporation is going to have its head office (provincial licenses will also be required to operate the corporation in 

particularly provinces). After this, the directors have got a few things to do to get the corporation organized and up and 

running. For example, they will need to pass a By-Law (which gives the corporation‘s directors power-making 

authority), pass director resolutions, issue shares to shareholders (and have the shareholders subscribe to shares), have 

the shareholders ratify the by-law, have the shareholders vote in the new directors, etc. Without these essential steps 

and documents, a corporation is not a legally operational entity.  

 

Shareholders 

For their part, shareholders are the owners of the corporation and have the power to vote in the directors of the 

corporation. If there is only one sole shareholder holding all of the shares of the corporation then that person could vote 

in all of the directors. It is possible to have only one shareholder and one director of a corporation.  

 

Directors 

The board of directors is comprised of individuals and typically a chairperson who oversee the affairs of the 

corporation , but not typically on a day-to-day basis. The directors are sometimes paid to sit on the board, but it‘s not a 

lot of money because they don‘t meet that often and are not responsible for the day-to-day affairs of the corporation. 

The directors themselves may have expertise in various areas and sit on a number of corporate boards. They offer their 

insight and are accountable to the shareholders who vote them in.  

 

Officers 

Finally, officers of a corporation are appointed by the board of directors in order to oversee the day-to-day 

management of the corporation‘s affairs. The titles of officers are not that important, although traditionally most people 

have come to know officers as one of the following: President, Chief Executive Officer, Treasurer, Chief Financial 

Officer, Secretary, Vice-President, etc. It does not really matter what these individuals are called. Often, their titles, 

roles, and responsibilities will be outlined in a corporate by-law, which establishes their position and sets out their 

qualifications, powers, duties, etc. Officers can be replaced by the board of directors, to whom they are accountable. 

So to summarize: shareholders with voting power will vote in the directors on an annual basis (or sooner in certain 

circumstances), directors have the power to manage the corporation and they meet only a few times a year, and officers 

(e.g. CEO, VP, CFO, Treasurer, President, etc.) are the people who run the corporation on a daily basis and who are 

appointed (not elected) by the directors on an annual (or sooner in certain circumstances) basis.  
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Minute Book 

It is worth mentioning that submitting and having the government approve of your incorporate package is not 

sufficient to have your company up and running. In fact, incorporation services may not help you establish by-

laws (which are power-giving or authority-giving documents that make corporate actions legal), prepare director 

and shareholder meetings and minutes (which establish accountability and transparency by letting stakeholders 

know what was decided upon), and finish explaining each party‘s (i.e. shareholders, directors, officers, 

employees) roles and responsibilities vis-a-vis the corporation. Knowing how to incorporate is a good start, but 

it‘s always wise to consult with a business lawyer with respect to questions about these and other things 

corporation related. A lawyer can provide these and other documents in the form of a Minute Book.  

A Minute Book is just a compendium of documents that help organize the corporation. It doesn‘t have to be in 

any particular form. It‘s more like a binder than anything else where you can slip in the following (usually in this 

order):  

 Incorporation Certificate;  

 Articles of Incorporation;  

 By-Laws of the Corporation;  

 Consents to Act as Directors;  

 Resolutions and Meeting Minutes of Director and Shareholder Meetings;  

 Register of Directors (this shows who has been a director, when they were a director, and their address);  

 Register of Shareholders (this shows the class of share and number of shares issued to a particular  

  shareholder);  

 Stated Capital (which shows the number of issued and outstanding shares);  

 Share certificates (these are the pieces of paper which show who owns the shares in the corporation); and  

 Corporate seal (although it is not formally required, a corporation may use a corporate seal which may   

  have a  logo and its name on it to stamp on documents for business purposes). 
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Maintaining Your Minute Book 

The Ontario Business Corporations Act (the ―OBCA―), which is the key legislation governing Ontario 

corporations, specifically requires that certain documents be prepared and kept by the corporation, including: 

 the articles and by-laws and all amendments thereto; 

 a copy of any unanimous shareholders‘ agreement; 

 minutes of meetings and resolutions of shareholders; 

 a securities register; 

 a transfer register; 

 adequate accounting records; 

 records containing minutes of meetings and resolutions of directors; and 

 copies of all notices. 

 

A ―minute book‖ itself is not required by the legislation, but if all of the above documents must be kept by the 

corporation, then they should be kept together in an organized and legible manner. 

Some choose to keep their own minute book and do their own annual updates and organization.  A step by step 

tutorial on how to go about maintaining your own minute book is beyond the scope of this eBook, but I will say 

that all major corporate events should be reduced to writing and placed in the minute book right away.  Even if 

there are no major events to be recorded, annual minutes of directors/shareholders must be held and recorded in 

the minute book.  In our experience, most people prefer to leave their minute book with their lawyer and, for a 

fee, have their minute books updated annually, eliminating the stress and headache of having to update their own 

minute book.  Beyond saving your sanity, having a lawyer keep and update your minute book is also beneficial 

because: 

 the minute book will be stored safely so it does not get lost or destroyed; 

 it will be out of reach and away from the prying eyes of employees/patients/family members; 

 all documents will be accurate and compliant with the law; and 

 updates will be done in a timely fashion and will not be overlooked. 

No (Up-to-Date) Minute Book? 

So here are some of the problems that you could face by not having an up-to-date minute book: 

Significant Costs – If your corporation does not have a minute book or its minute book is not organized and up to 

date, then you will most likely incur a significant cost for organizing or updating it.  This is because it takes much 

more time and effort to piece together and document past corporate proceedings and actions than it does to 

maintain your minute book annually. 
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Banking Delays – not having a minute book or having an out-of-date minute book can result in delays, including 

delays in responding to bankers who may need to see your minute book in order to authorize a corporate banking 

transaction such as borrowing money. 

Penalties – the Ontario Business Corporations Act provides for certain penalties for failing to maintain proper 

corporate records and attend required government filings. 

Delays on Sale of the Corporation - if you are selling your business, the buying dentist‘s lawyer will ask for the 

corporation‘s minute book in order to ensure that all of the corporation‘s documents are in order.  If the minute 

book is not in order, you will incur extra costs for updating your minute book and such updating endeavour may 

delay your transaction. 

Cancellation of Certificate of Incorporation – if the corporation is in default of mandatory government notice 

filings (such as an initial notice of directors/officers) the government will, after giving notice, cancel the 

corporation‘s certificate of incorporation which means that the corporation will no longer be legally allowed to 

operate and additional fees must be paid to revive the corporation. 

Government Audits & Discrepancies - from time to time, the Canada Revenue Agency (the ―CRA‖) may 

perform audits of your corporate tax returns.  In order to ascertain the business of the corporation, the CRA 

usually asks for the minute book of the corporation.  If the minute book does not reflect accurately the business of 

the corporation, you might incur undue expenses.  For example, say you receive a dividend from the corporation 

(dividends being taxed at a lower rate than salary or bonus income) but you cannot prove it to the CRA through 

the production of directors‘ minutes declaring a dividend.  It is open to the CRA to challenge your 

characterization of the money you received from the corporation and you may end up being required to pay a 

higher tax rate. 
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Directors, Officers, and Shareholder Registries 

The minute book contains various registries.  This will tell you WHO the directors, officers, and shareholders are 

or were and when.  These registries should be kept up to date.  When a person is selling the shares of their 

corporation, the buyer will want to examine the minute book to see who the directors and officers are (to ensure 

that the person signing the share purchase agreement for the vendor has the requisite authority to do so).  The 

purchaser will also want to make sure who the shareholders are, what types of shares they have, etc. 

 

Resolutions of the Board / Shareholders 

When the board of directors does something on behalf of the company, a resolution is often passed by the board at 

a directors meeting.  Sometimes, the directors passing a resolution require approval from the shareholders.  So the 

shareholders will need to have their own meeting and pass resolutions confirming the directors‘ resolutions.  What 

kinds of things require these types of resolutions, you ask?  Well, adopting by-laws, making significant changes to 

the corporation (e.g. amending the articles), etc. all require that the shareholders approve of the director action. 

 

Consequences of not having an up-to-date Minute Book 

If you don‘t have an up to date corporate minute book, a lot of professional fees could be wasted on trying to 

piece together everything.  Who are the directors?  When did the old ones retire?  Was a Form 1 Notice of Change 

sent to the Ontario government (for an Ontario corporation)? Was the director registry updated?  Were director 

consents obtained?  Were director resolutions passed every year?  These and other types of questions will need to 

be asked and the minute book will need to be updated before any further transaction can take place. If you‘re 

contemplating buying or selling your corporation or issuing shares (e.g. to raise money), then you‘ll need to have 

your corporate minute book updated.  You may need to have the articles reviewed, the by-laws drafted or updated, 

the director / shareholder resolutions ready to go, etc.  You may also need to contact the Ontario or Federal 

government and let them know of changes in directors, etc.   Not only can transactions be put on hold until the 

minute book is updated, but delays could occur for things like: the corporation failing to respond to shareholders, 

directors or officers in a timely fashion about corporate affairs; the corporation failing to file government forms 

and notices; directors being accountable for things that occurred while they were not in office (because of a failure 

to update the corporate minute book and send in the proper government notices). 
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Chapter 3: Restrictive Covenants 

―Restrictive Covenants‖ are terms and conditions in an agreement (such as an associate agreement, partnership 

agreement or agreement of purchase and sale) that limit or prohibit one party‘s ability to do certain things.  

Typical examples include: keeping certain information confidential, not competing in the same business as 

another party, and not soliciting employees and patients of another party.  Restrictive covenants help prevent a 

party which is privy to another party‘s sensitive information or patients from simply leaving that relationship and 

competing against that other party or soliciting its patients with all those benefits. 

 

A. What are Non-Compete and Non-Solicitation Clauses? 

A ―Non-Compete‖ clause puts limits on a dentist‘s ability to compete in the same business (e.g. providing dental 

and ancillary services) as another party.  That other party is typically an individual dentist, partnership, or 

dentistry professional corporation.  During the term of the agreement and for a period of time thereafter and 

within a set geographic area, a dentist will be prevented from establishing their own business or working for 

others such that they offer the same services as the other party. 

A ―Non-Solicitation‖ clause means that a dentist will not solicit (attempt or actually provide services to) patients, 

employees, or referring dentists of another party during the term of the agreement and for a period of time 

thereafter and within a set geographic area.  Again, the other party is typically an individual dentist, a dental 

partnership, or a dentistry professional corporation.  This is a less drastic restrictive covenant than a Non-Compete 

clause. 

Both non-compete and non-solicitation clauses and agreements can be found in the employment context (e.g. 

associate employee agreement, independent contractor agreements) and business agreement (e.g. partnership 

agreements, shareholder agreements, agreements of purchase and sales, etc.). 
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B. Challenges based on Substantive Defects 

Since restrictive covenants are contractual, the principles of contract law apply to determine their validity, 

interpretation, and enforceability.  When it comes to contract law, there are many ways in which a clause or 

agreement can be challenged.  For starters, the clause or agreement may fail for substantive inadequacy.  This 

means that the actual terms (i.e. the words) of the agreement are so deficient that they cannot be enforced.   

For example, if the provision is so unclear that it is capable of multiple interpretations or is missing information, 

then it may not be enforceable.  There‘s also an age-old rule of interpretation called contra-proferentum which 

states that, in the case of an ambiguity, the provision should be interpreted against the party who wrote it (unless 

the parties intended the opposite). 

To avoid having an agreement unenforceable, make sure the language is definitive instead of unclear and avoid 

providing alternatives – for example ―the non compete clause may last 1, 2, or 3 years‖.   

Worth noting is that an agreement to agree about some critical part of the contract at a future time can also be 

challenged and struck down by a court.  If essential terms are left out of a contract and the parties simply agree to 

come up with an agreement about those terms later, then the entire contract may be challenged!  An agreement to 

agree is generally not enforceable. 
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C. Vague and Ambiguous Terms 

The case of Shafron v. KRG Insurance Brokers (Western) Inc. [2009] S.C.J. No. 6 is a good example of how a 

restrictive covenant can be struck down if it is too vague and ambiguous.  In that case, Shafron sold his insurance 

agency to KRG Insurance Brokers Inc. for $700,000.  KRG continued to employ Shafron for a number of years.  

Their employment contract included a non-compete clause which stated that Shafron was not to compete with 

KRG‘s business ―within the Metropolitan City of Vancouver‖ for a period of 3 years after being terminated.   

When Shafron stopped working for KRG in December 2000 and started working for a competitor in Richmond, 

British Columbia, KRG sued (claiming that he had breached the non-compete clause in his employment contract).   

Now the thing to keep in mind is that there is no such place as ―Metropolitan City of Vancouver‖.  It‘s actually 

just called the ―City of Vancouver‖.  When the matter reached the courts, they had to figure out how to deal with 

this ambiguity.  Should they ―read it down‖ so that ―City of Vancouver‖ actually meant by ―Metropolitan City of 

Alberta‖, thereby making the provision enforceable?  Should they strike it down entirely due to ambiguity?  

Should the words ―Metropolitan‖ be severed from the rest of the agreement, thereby leaving ―City of Vancouver‖ 

enforceable?  Should the clause be rectified?  The matter reached the Supreme Court of Canada, where that Court 

held that the non-compete clause was unenforceable.  The Court held that the clause was too uncertain and 

ambiguous.  There was no mutual understanding of the parties at the time they entered into the contract as to what 

geographic area the restrictive covenant covered.  Thus, it would be inappropriate to re-write the restrictive 

covenant (thereby interfering with the parties‘ intentions at the time of contracting) by severing or rectifying it. 

Another good example is IT/NET Ottawa Inc. v. Berthiaume, [2002] 29 B.L.R. (3d) 261 (reversed on other 

grounds by the Court of Appeal in (2006) 13 B.L.R. (4th) 15 and leave to appeal refused by the Supreme Court of 

Canada in (2006) 357 N.R. 395.  In that case, the plaintiff (a management consulting firm) sued the defendant (a 

subcontractor hired by the plaintiff) for breach of a non-compete agreement, among other things.  The defendant‘s 

contract with the plaintiff said that he would not move to one of the defendant‘s competitors.  Here‘s what it said: 

4.  NON-SOLICITATION & NON-COMPETITION: The [Defendant] agrees that during this 

Agreement period, and for a period of 12 months after its termination, that s/he will not, directly or 

indirectly, on anyone‘s behalf (including, company, partnership, person or self): 

4.1  offer or cause to be offered, or to recommend, the offering of employment or subcontract services, 

to any employee or Subcontractor of [the Plaintiff]. 

4.2  he/she will not attempt to solicit business from any IT/NET clients or prospects without the written 

consent of [the Plaintiff]. The intent of this clause is to reasonably protect the goodwill of [the Plaintiff] 

while at the same time not unduly limiting the ability of the [the Defendant] to continue in the practice of 

his/her profession. 
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The defendant left the plaintiff and was engaged by a competitor.  When the plaintiff sued, the defendant claimed 

(among other things) that the non-compete agreement was too vague and ambiguous.   

Justice Aitken of the Ontario Superior Court of Justice agreed and found that the non-compete agreement was, in 

part, too vague and ambiguous to be enforceable.  He wrote: 

(c) Were the terms of the restrictive covenant clear, certain and not vague? 

96      The Master Agreement is not an example of clear drafting. There are several concepts contained in 

the Master Agreement which are not adequately defined. As a result, the terms of the restrictive covenant, 

when considered in the framework of the Master Agreement and in the context of the consulting business, 

are ambiguous. 

97      The non-solicitation and non-competition clauses are said to apply ―during this Agreement period 

and for a period of 12 months after its termination‖; however, the ―Agreement period‖ is not defined in 

the Agreement and the ways in which the Agreement can be terminated are not clarified. The first clause 

states that ―[The Plaintiff] engages the [Defendant] to provide services to [the Plaintiff] for an indefinite 

term, subject to the termination provisions in clause 3″. Clause 3 only discusses those situations where 

[the Plaintiff] can terminate the Agreement immediately upon notice to the subcontractor — and those 

situations simply mirror the circumstances where [the Plaintiff]‘s client terminates its arrangement with 

[the Plaintiff] or complains that the subcontractor is not performing his or her duties appropriately. The 

Agreement still contemplates other situations where either [the Plaintiff] or the subcontractor will 

terminate the Agreement, but those other situations are not described. Clause 6.2 refers to the non-

solicitation and non-competition clause and the duty of confidentiality clause continuing in force 

notwithstanding the termination of the Agreement by either party or the reasons for that termination. So 

the first area in which the Master Agreement‘s terms are ambiguous is in regard to how and when the 

Agreement is terminated. This means that the concept of ―Agreement period‖ in clause 4 is unclear. 

98     The second concept which is unclear is that of ―employee or Subcontractor of [the Plaintiff]‖, as 

used in clause 4.1. Clarification is required as to whether this refers to someone who was at any time in 

the past or will become at any time in the future an employee or subcontractor of [the Plaintiff] or whether 

it refers only to those individuals who were employees or subcontractors of [the Plaintiff] when [the 

Defendant] and [the Plaintiff] signed the Master Agreement. Does it simply refer to anyone who is an 

employee or subcontractor of [the Plaintiff] at the point in time that [the Plaintiff] may want to offer work 

to that person or recommend that person for work? 
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99     The third concept which is unclear is that of [the Plaintiff]‘s ―clients or prospects‖. Does this refer to 

anyone who has been in the past or may be in the future a client or potential client of [the Plaintiff]? Does 

it refer to an organization or individual at the time [the Defendant] and [the Plaintiff] signed the Master 

Agreement to whom [the Plaintiff] was supplying services or to whom [the Plaintiff] was actively 

marketing in an effort to land a contract or to whom [the Plaintiff] had submitted a proposal? Does it refer 

to any organization or individual that would fit one or more of these descriptions at any point during the 

entire period of time in which the Master Agreement was binding on [the Defendant] and [the Plaintiff] 

plus 12 months thereafter. The statement in clause 4.2 that ―The intent of this clause is to reasonably 

protect the goodwill of [the Plaintiff] while at the same time not unduly limiting the ability of the 

Subcontractor to continue in the practice of his/her profession‖, although an appropriate statement of 

intention, does not go far enough to clarify the precise meaning of clause 4.2, and does not help to clarify 

the other concepts in clause 4. 

100      The best evidence from the point of view of [the Defendant] tending to show that the wording of 

the non-solicitation and non-competition clauses in the Master Agreement was vague and ambiguous, was 

that of Brown. When he was pressed during cross-examination to describe the limits of the terms ―clients‖ 

and ―prospects‖, he was unable to provide a clear answer. He was very clear that the term ―client‖ 

included the government branch where the consultant was working and that the consultant was not free to 

have his services in regard to that position bid by another company at the end of [the Plaintiff]‘s contract 

with that government branch. However, he was unclear as to whether the consultant could have his 

services bid by another company in regard to another position at the government branch which may have 

come to his attention when he was an [the Plaintiff] consultant at that branch. He was also unclear as to 

whether the consultant was free to have his services bid through another company in regard to a position 

at another government branch where [the Plaintiff] was actively marketing and hoping to be invited to bid. 

Later he clarified that it was only if [the Plaintiff] were actively trying to place the consultant in another 

position would the consultant be prohibited from taking that position through another consulting firm. 

What Brown considered the meaning of the non-solicitation and non-competition clauses is of some 

interest in that he was the person who signed the Master Agreement on behalf of [the Plaintiff], and who 

answered any questions [the Defendant] had about the agreement before it was signed. 

101     For reason of lack of clarity alone, the non-solicitation and non-competition clauses in the Master 

Agreement are unenforceable. 
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So what‘s the moral of the story?  Well, first, you need to make sure that you have crystal clear and complete 

terms when you‘re drafting non-compete and non-solicitation clauses.  This means that the definitions – such as 

the ―Business‖ that you want to protect, the ―Customers‖ and ―Employees that you want to prevent from being 

solicited, and the geographic scope of the covenant – are all properly drafted. 

 

D. Lack of Consideration 

For any restrictive covenant to be valid and enforceable there must be something called ―Consideration‖.  

―Consideration‖ is some benefit which the dentist receives in exchange for agreeing not to do something that 

they were otherwise able to do.  Consideration in an associate agreement is the pay and benefits that the associate 

receives in exchange for providing services.  Consideration in an agreement of purchase and sale is the purchase 

price.  Consideration in a shareholder or partnership agreement is the mutual promises that the dentists give each 

other to agree not do something that they would otherwise be able to do.  The bottom line is that the party seeking 

to enforce the promise must show consideration.  Motive or desire to make a promise does not constitute good 

consideration. 

If a party is already under a pre-existing legal duty to do or not do something, that may be challenged as not being 

adequate consideration.  Similarly, if a party is under a public duty to do something, then that is generally not 

considered adequate consideration.  Finally, a pre-existing duty owed by one party to the other may not be 

adequate consideration unless something new of value is being provided.  To wrap your head around it, just think 

about this example: if I promise to give you $1,000 if you like me more, there is NO consideration.  Why?  

Because liking me more is not something that is recognized as having monetary value by our judicial system.  It is 

not a promise that that can be enforced.  So it is lacking consideration and is not valid.  Get it?  Here‘s another 

example of an agreement WITH consideration: in exchange for paying you $1,000, I promise not to sue you for 

the damage you did to my house.  This time, I‘m promising not to make a claim against you, even though I could.  

I‘m giving up something of benefit in exchange for something valuable from you (i.e. money).   There is a real 

and fundamental exchange here so this agreement can be valid and enforceable. 

 

 



 
 

 

 

Ontario Dental Law              Page 82 of 209 

 

E. Challenges based on Procedural Defects 

Even if a restrictive covenant meets all of the above-mentioned substantive requirements, it could still be rendered 

invalid and unenforceable on the basis of a procedural defect.  Procedural defects involve the way that the 

agreement was entered into.  Such defects include a dentist claiming that: 

 they did not have legal capacity (e.g. they were mentally incapacitated) at the time of entering the  

  non-compete or non-solicitation agreement; 

 they were under duress or undue influence; 

 the restrictive covenant was unconscionable (i.e. substantively and procedurally unfair); 

 they relied on a misrepresentation (e.g. fraudulent, negligent, etc.) made by the other party; or 

 the party wanting to rely on the non-compete had fundamentally breached the agreement (and  

  therefore the entire agreement was void). 

 

Duress 

 

DURESS is a legal doctrine that allows a party to challenge an agreement on the basis that they were so seriously 

coerced by another‘s party‘s illegitimate exercise of power such that they could not freely consent to entering into 

the agreement. Examples of duress include threats or acts that are unlawful (e.g. criminal, breaches of contract, 

etc.) or illegitimate (e.g. threatening to refuse to enter into a contract or threatening to terminate a contract 

lawfully unless…).  Basically, if there‘s some kind of unlawful or illegitimate pressure that isn‘t in the normal 

course of market forces, then it could amount to duress.  Specific examples could include a party threatening 

another party‘s life or limb, to sue, or call the police unless they enter into an agreement. 

 

Undue Influence 

UNDUE INFLUENCE is similar to duress as it is concerned with the adequacy of a party‘s consent to enter into 

an agreement.  Unlike DURESS, however, undue influence may exist without violence or threats of violence 

against a party.  Undue influence depends on the RELATIONSHIP between the parties (e.g. parent-child) which 

causes one party to confide in the other and leads the other to take advantage and exert a natural influence over 

the other.  Undue influence can be used to challenge a contract on the basis that a weaker party was dominated by 

or unduly influenced by the other party.  So there‘s a special relationship that involves trust, confidence and 

influence.  To get around this type of challenge, a party could try to argue that the other party received full 

disclosure, had independent legal advice, and had only a minor disadvantage when it came to unequal power. 
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Unconscionable Bargain 

Agreements which amount to UNCONSCIONABLE BARGAINS can also be challenged.  This doctrine relates 

to an unfair advantage gained by an unconscionable use of power by a strong party against a weaker party.  So 

there are substantive and procedural elements here.  The substance is the contract itself: how fair were its terms?  

The procedural element has to deal with how it was entered into.  The defence of unconscionable bargain may 

apply to situations where there is no unlawful threat (duress) or domination (undue influence).  So to recap: there 

is an inequality of bargaining power and one party has taken undue advantage of that inequality.  That inequality 

in bargaining power may result from poverty, age, ignorance, emotional vulnerability or mental infirmity of one 

party.  This doctrine is not meant to simply undue bad bargains.  It looks at factors such as fairness, relationship 

between the parties, their respective knowledge and weaknesses, sources of power, conflicts of interest, grossly 

inadequate consideration in the contract, etc. 

 

Misrepresentation 

A MISREPRESENTATION is a material statement which is false and which an innocent party reasonably relies 

upon to their detriment to enter into the contract.  The false statement could have been made fraudulently (i.e. 

where a party knew it was false, but said it anyways with the intention of having the other party rely upon it as 

being true), negligently (where a party was careless or reckless in knowing the truth of the statement, but says it 

anyways), or innocently (a party was innocent of fault in making a misrepresentation).   If there has been found to 

have been a misrepresentation, then the contract can be challenged and rendered invalid and unenforceable. 

 

Mistake 

An agreement may be challenged in whole or in part on the basis that there was a mistake.  Mistakes get made all 

the time.  Sometimes, only one party makes the mistake (UNILATERAL MISTAKE).  Other times, both parties 

make the same mistake (COMMON MISTAKE).  And other times, both parties make mistakes but their 

mistakes are different (MUTUAL MISTAKE).  Interestingly, a contract may actually contemplate that there is a 

mistake and how it ought to be dealt with.  Sometime, the parties claim that there was a radical or fundamental 

difference between the document they thought they were signing and the document actually signed (in terms of 

character, contents or otherwise).  But the signer cannot raise that defence if they failed to use reasonable care in 

signing the document. 
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F. Common Law Challenges: Reasonableness 

Even if a restrictive covenant can withstand substantive and procedural challenges, the common law (i.e. judge-

made law) says that they are in restraint of trade and hence contrary to public policy.  THEREFORE, THEY 

ARE PRESUMED TO BE VOID AND UNENFORCEABLE!  But this general rule has been relaxed such that 

courts now have a balancing act to determine whether a particular restrictive covenant is valid and enforceable.  

On the one hand, the courts will look to the public interest in maintaining freedom of trade.  On the other hand, 

the courts will look at restraining this freedom in the interests of a particular person (e.g. the employer) within 

reasonable limits. 

Courts will look at various factors to determine if a restrictive covenant is reasonably necessary to protect 

the interests of the party seeking to enforce it while at the same time not being injurious to the public.  

These factors include whether the restrictive covenant is reasonable (e.g. based on geography, time, and 

proscribed activities), founded on good CONSIDERATION (i.e. benefits such as payment were provided in 

exchange for the employee agreeing to the restrictive covenant), and not too vague.  Courts are more prone to 

enforce restrictive covenants where they are needed to protect the proprietary interests of a payor or partner (e.g. 

trade secrets, confidential information, client base / connections), are limited geographically and in duration, and 

is also drafted in clear and certain terms. 

A good starting point when it comes to challenging non-compete clauses and agreements generally is the case of 

Rogers & Rogers Inc. v. Pinehurst Woodworking Co. [2005] 14 B.L.R. (4th) 142.  In that case, the plaintiff (a 

business that supplied and installed store fixtures in high end stores) sued the defendant subcontractor (a business 

that manufactures store fixtures) for disloyalty.  Specifically, the plaintiff alleged that it showed the defendant a 

business opportunity to supply a client with store fixtures.  The contract between two parties stated that any future 

product inquiries by that client to the defendant were to be directed through the plaintiff.  The defendant won the 

client‘s business and the plaintiff sued. 

Justice Perell of the Ontario Superior Court of Justice reviewed the various allegations and largely dismissed the 

action against the plaintiff, awarding only nominal ($6,000) damages for a breach of contract claim.    

What‘s important here is Justice Perell‘s summary of the jurisprudence concerning the validity and enforceability 

of clauses that try to restrict trade generally.  Here‘s what he wrote at paras. 95-100: 

95     A contract in restraint of trade is one in which a party to a contract agrees to restrict his or her liberty 

in the future to freely carry on trade with other persons not parties to the contract: Stephens v. Gulf Oil 

Canada Ltd. (1975), 11 O.R. (2d) 129 (Ont. C.A.) at p. 138-9; Esso Petroleum Co. v. Harper’s Garage 

(Stourport) Ltd. (1967), [1968] A.C. 269 (U.K. H.L.) at p. 317. 
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96     All restraints of trade are contrary to public policy and are prima facie void unless they can be 

justified as being reasonable with respect to the interests of the parties and the public: Nordenfelt v. 

Maxim Nordenfelt Guns & Ammunition Co., [1894] A.C. 535 (U.K. H.L.) at p. 565; J.G. Collins 

Insurance Agencies v. Elsley, [1978] 2 S.C.R. 916 (S.C.C.); Doerner v. Bliss & Laughlin Industries 

Inc., [1980] 2 S.C.R. 865 (S.C.C.). 

97     The test of reasonableness as between the parties is that the restrictive covenant not go beyond what 

is adequate to protect the interest of the party seeking to uphold the covenant: Herbert Morris Ltd. v. 

Saxelby, [1916] 1 A.C. 688 (U.K. H.L.). 

98     A four-part inquiry is required to determine if a contract is in restraint of trade: Tank Lining Corp. 

v. Dunlop Industries Ltd. (1982), 40 O.R. (2d) 219 (Ont. C.A.). The questions are: (1) Is the covenant in 

restraint of trade? (2) Is the restraint against public policy or is it one of several exceptional cases? (3) Is 

the restraint justifiable as reasonable between the parties? and (4) Is the restraint justifiable as reasonable 

with respect to the interests of the public? 

99     The onus is on the party seeking to enforce the contract to establish that it is in the interests of the 

parties and the onus for establishing that it is not reasonable in the public interest is on the party seeking to 

oppose enforcement; Stephens v. Gulf Oil Canada Ltd., supra; Tank Lining Corp. v. Dunlop Industries 

Ltd., supra. Reasonableness is determined in the light of circumstances existing at the time the contract is 

made, which includes the parties expectations of what may possibly happen in the future: Stephens v. 

Gulf Oil Canada Ltd., supra.; Tank Lining Corp. v. Dunlop Industries Ltd., supra. 

100     That the covenant could have been drafted in narrower terms will not save it, because the court will 

examine only the agreement actually made: Elsley v. J.G. Collins Insurance Ltd., supra at pp. 925-6; 

Mason v. Provident Clothing & Supply Co., [1913] A.C. 724 (U.K. H.L.) at p. 732; Maguire v. 

Northland Drug Co. [1935] 3 D.L.R. 521, [1935] 3 D.L.R. 521 (S.C.C.). 

These observations were reiterated by the Supreme Court of Canada in Shafron v. KRG Insurance Brokers 

(Western) Inc., as discussed above.  From Justice Perell‘s review of the jurisprudence, it becomes clear that 

courts don‘t like clauses that restrain trade.  These clauses are contrary to public policy.  Therefore, they are void 

unless they can be justified as being reasonable as between the parties and the public interest.  There are tests for 

determining the latter, onuses that must be discharged by parties trying to rely on this or that, and factors that 

should be considered and weighed accordingly by a court.  
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So just to recap, for a non-compete to be enforceable, it must be reasonable as between the parties themselves and 

in light of the public interest.  What is reasonable will depend on all of the circumstances. 

 

Reasonableness of Duration 

For starters, courts will look at the reasonableness of the duration of the restrictive covenant.  A one or two year 

restrictive covenant is more likely to be upheld than one that is for ten years.    

 

Reasonableness as to Geographic Limit 

Courts will look at the reasonable expectation of the parties when they enter into the agreement.  What is 

reasonable will depend on the circumstances that existed AT THAT TIME.  Geographic limits that are excessive 

may not be enforceable (e.g. province or country-wide).  In Carnaghan Insurance Ltd. v. Lundy,  (1974) 9 

N.B.R. (2d) 651 (Q.B.), the court found that a non-compete which restricted competition for a 3 year period 

following termination of employment within the province of New Brunswick was unenforceable because the 

employer‘s business was concentrated around Saint John.  Here‘s what the court wrote: 

19      However the plaintiff has not satisfied me that the area covered by the agreement, i.e. the Province 

of New Brunswick, was reasonable. The business of the plaintiff was concentrated in the Saint John area. 

While there was no evidence adduced I think I can note that in a geographical sense the Saint John area is 

a minimal fraction of the province while from the point of view of population it represents about one-sixth 

of the province. In view of the fact that the plaintiff does not do any substantial amount of business in the 

rest of the province the agreement was, as regards area, unreasonable and excessive. 

Furthermore, in an old Manitoba Court of Appeal case (New Method Cleaners & Launderers Ltd. v. Hartley, 

[1939] 1 D.L.R. 711 (Man C.A.), an employee agreed to a restrictive covenant which prevented him from 

soliciting dry cleaning or laundry business within Manitoba for a period of 1 year.  But the employer‘s business 

was primarily located in the City of Winnipeg, not the entire province.  As such, the Court ruled the restrictive 

covenant was not reasonable in its geographic scope: 
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11 The plaintiff‘s business, it has been seen, is in the city of Winnipeg and neighbourhood. The 

protection they were entitled to was with respect to route No. 1, and possibly the area within which they 

do business. A covenant in the circumstances which extends to the whole province necessarily is bad in 

toto. It is also invalid because within its scope are customers the defendant did not have business with, and 

persons with respect to whom he might or could have no knowledge that they were customers of the 

plaintiff, including customers obtained by the plaintiff after the termination of his service. 

In Steele v. Ingram [2009] O.J. No. 3665, Steele sold his 50% interest in an insurance brokerage and, as part of 

that transaction, entered into an employment agreement which contained a non-compete clause.  That non-

compete clause required Steele to continue working for the insurance brokerage for 2 years after the sale and then 

not compete with the brokerage for a period of 5 years in Canada and the U.S. after the termination of his 

employment.  When he was terminated, he went to work with another insurance company in Cambridge, Ontario.  

The brokerage refused to pay the outstanding purchase price on the basis that Steele breached the non-compete; 

the matter ultimately went to court. The Ontario Superior Court of Justice held that it was not reasonable for the 

parties to assume or expect that the business sold by Steele would expand into all of Ontario, into all provinces of 

the country and into the United States of America.   

In short, the reasonable expectations of the parties as to the future scope of the business did not support a 

geographic restriction as wide as that contained in the Non-Competition Agreement.  Now, worth mentioning is 

that the purchasers of Steele‘s interest tried arguing that the advent of the Internet defined the parties expectations 

about being able to expand throughout all of Canada and the United States.  The Superior Court rejected that 

argument on the basis that that company was regionally based in Guelph, Kitchener and Waterloo, and sold 

products identical or similar to those available to the public all over the world through countless other brokers.  

Besides, any business with a product to sell could theoretically purport to have a worldwide market because of the 

Internet; as such, the Internet could not as a general rule inform reasonableness for purposes of determining the 

validity of a non-competition agreement.  

 

Reasonableness as to Activities 

Assuming that a restrictive covenant is reasonable with respect to duration and geographic scope, there‘s still the 

issue of whether the nature of the activities sought to be restricted are reasonable.  In Steele v. Ingram (discussed 

above), the Ontario Superior Court of Justice scrutinized the non-compete clause and ultimately held that it was 

unreasonable and unenforceable.  Part of the court‘s reasoning was that the non-compete clause‘s restriction on 

activities – namely, not being able to engage in the insurance business at all – was too severe and showed how 

unreasonable the geographic scope of the covenant was. 
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In certain circumstances, a Court may say that a non-solicitation agreement would have been sufficient and that a 

non-compete was too onerous and not reasonable.  The case of Lyons v. Multari (2000), 3 C.C.E.L. (3d) 34 

becomes relevant here.  This is a leading case by the Ontario Court of Appeal concerning an employee dentist 

who was sued for allegedly breaching a non-compete clause in an employment contract.  The issue before the 

court was whether that restrictive covenant was enforceable.  The facts of that case are straightforward.  One 

dentist was a principal of the business (i.e. the employer).  Another dentist was an associate (i.e. employee).  The 

two dentists signed a short-hand note that limited the associate‘s ability to practice dentistry if he chose to leave.   

The entire non-compete clause said: ―Protective Covenant.  3 yrs. – 5 mi.‖  After 17 months of working, the 

associate dentist left and opened up his practice – which competed with his employer‘s business and was 3.7 

miles away.  The employer sued for breach of contract.  The Ontario Court of Appeal disagreed, holding that the 

non-compete clause was unenforceable. 

So how did the Court of Appeal end up there?  Well, it started off by saying that all restrictive covenants go 

against public policy (free trade, etc.) and are therefore VOID.  The only exception to this general rule is if the 

restraint is reasonable in the interests of the parties and also reasonable in the public interest. So there are a few 

factors which a court should consider to answer these questions: (1) whether the employer has a proprietary 

interest entitled to protection, (2) whether the temporal or spatial features of the clause are too broad, and (3) 

whether the covenant is unenforceable as being against competition generally, and not limited to proscribing 

solicitation of clients of the former employee.  So with this test and factors in hand, the Ontario Court of Appeal 

held the following: 

 The employer had NO proprietary interest in other dentists who referred clients (so those  

   referring dentists were up for grabs); 

 The employer benefited from the relationship with the employee; 

 The role played by the employee was not special; and 

 A non-solicitation clause would have sufficed (a non-compete clause was too drastic). 

Overall, based on all of these factors, the Court of Appeal concluded: 

48  For all of these reasons, I conclude that Dr. Lyons‘ non-competition clause is 

unenforceable. His legitimate interest in protecting his own referring dentists and patients 

could have been protected by a non-solicitation clause.   An established professional person 

or firm — be it in the field of dentistry, medicine, engineering, architecture, law or other 

professions — will constantly seek to recruit entry level associates to the practice.  Such 

recruitment is good for the established person or firm and for the young associate. 
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Sometimes, a non-solicitation clause will not be enough to protect a party‘s proprietary interests.  In Elsey v. J.G. 

Collins Insurance Agencies Ltd., [1978] 2 S.C.R. 916, the Supreme Court of Canada had to decide whether a 

former insurance agent employee had violated a non-compete clause in an employment contract with his former 

employee.  The clause stated that the employee was not to directly or indirectly engage in the business of a 

general insurance agent within the defined area for a period of 5 years after termination of his employment as 

manager.   The employee worked a number of years for the employer.  During that time, he dealt with customers 

and gained knowledge of insurable assets, financial credit, and the likes and dislikes and idiosyncrasies of each 

customer in a recurring and confidential relationship.  He then left and started his own general insurance agency, 

taking 3 employees with him.  He advertised and his former employer‘s clients left to become his clients.  The 

Court found that the non-compete clause was reasonable in duration, geographic scope, and in the public interest.  

Because the employee had acquired a close personal acquaintance with the customers of the business, a covenant 

which prevented the employee from establishing his own business may be justified as opposed to a covenant 

which merely prohibits the solicitation of former clients by the employee.  In other words, a non-solicitation 

covenant would have been inadequate to protect the employer‘s proprietary interest in its clients.   

The Ontario Court of Justice (General Division) also upheld a general non-compete agreement in Chen v. Kiss, 

[1995] O.J. No. 2771.  There, a dental surgeon (Dr. Chen) signed an agreement to associate with another dental 

surgeon (Dr. Kiss) who owned a dental practice in Georgetown.  That agreement stated that, if Dr. Chen left the 

practice, then he would not be able to practice dentistry within a 3 mile radius of that practice for 3 years.  Dr. 

Chen ultimately left the practice but wanted to come back to Georgetown to establish a dental practice.  Dr. Chen 

argued that he had established a reputation as a dentist in Georgetown, had a relationship with a number of 

patients who were never treated by Dr. Kiss, and had an unequal bargaining power at the time of signing the 

agreement to associate.  As such, Dr. Chen wanted the non-compete clause to be void as unlawful restriction on 

competition. 

The Court ultimately found that the non-compete agreement was reasonable and enforceable.   

Davidson J. came to that conclusion on the basis that: 

 Dr. Kiss had recently purchased her practice in Georgetown and needed to protect the goodwill of  

   her practice; 

 Dr. Chen was not restriction in his practice which he established in Mississauga where he lives; 

 There was no restriction on any of his former patients having access to Dr. Chen‘s services; 

 Dr. Chen could not prove that this Georgetown patients had trouble getting to his other office  

   in Mississauga; and 

 Approximately 50 patients advised Dr. Kiss on the telephone that they wanted to be treated by Dr.  

   Chen in Mississauga. 
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Courts are generally more inclined to enforce a non-compete and non-solicitation clause in the context of an 

association agreement (e.g. Chen v. Kiss) than it would be to enforce a similar covenant in an employment 

contract (e.g. Lyons v. Multari).  Case in point, in Button v. Jones, [2001] O.J. No. 1976, the Ontario Superior 

Court of Justice granted an interlocutory injunction (i.e. a temporary order prior to the hearing of the trial) which 

prevented a dentist (Dr. Jones) from competing against or soliciting the patients of another dentist (Dr. Button).  

The facts of this case are as follows.  Dr. Jones sold his dental practice, including patient records, to Dr. Button. 

As part of the agreement of purchase and sale, the parties entered into an association agreement. The association 

agreement contained a non-competition and non-solicitation clause whereby Dr. Jones agreed that, for four years 

after the agreement terminated, he would not carry on a dental practice within the same municipality, nor would 

he solicit patients of the practice to seek treatment elsewhere.  After several years, Dr. Jones gave notice to his 

patients that he intended to set up a practice in the same municipality and ultimately set up his own practice – in 

contravention of the associate agreement.  Hambly J. upheld the non-compete and non-solicitation clauses on the 

basis (among other things) that: 

 Both dentists were in their fifties, had self-sustaining practices, and carried on as independent 

  businesses (i.e. there was no employee / employer relationship); 

 The restrictive covenants were meant to protect the goodwill (including patient records) in Dr.  

  Button‘s practice, which he had paid Dr. Jones $80,000 for; 

 The purchase and sale agreement ―feeds‖ the associate agreement; and 

 The Court will be more inclined to enforce the restrictive covenant in the association agreement  

  than it would be to enforce a similar covenant in an employment contract.  
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So far, we know that Courts may enforce non-solicitation clauses if they are justified, properly drafted, reasonable 

in terms of the activities that are being restricted, founded on ―good consideration‖ (i.e. the dentist was provided 

some benefit in exchange for agreeing not to solicit) and entered into freely and voluntarily by the parties.  But 

what about the impact, if any, regulatory laws governing dentists have on non-solicitation clauses?  Can these 

regulatory laws trump and invalidate non-solicitation clauses and agreements?  Well, in this regard, let‘s take a 

look at the case of Smilecorp Inc. v. Pesin, 2012 ONCA 853. 

In that case, Dr. Pesin had signed a management agreement with Smilecorp (a denturist) to provide dental services 

at Smilecorp‘s dental care facility.  The management agreement included a non-solicitation clause that prohibited 

Dr. Pesin from soliciting patients of the dental care facility or sending out announcements or flyers to patients 

announcing a change of location.  When Dr. Pesin eventually left, he copied a patient list and intended to solicit 

those patients. Smilecorp sued Dr. Pesin and asked the court to enforce the non-solicitation clause. 

Both the Ontario Superior Court of Justice and Ontario Court of Appeal sided with Smilecorp and enforced the 

non-solicitation clause.  First, the Court said that the non-solicitation clause was justified: Smilecorp had a 

proprietary interest worthy of protection and which Dr. Pesin had acknowledged – namely, Smilecorp‘s desire to 

protect its investment in the dental care facility and business model.  Second, the non-solicitation clause was 

founded on ―good consideration‖.  In this regard, the Court of Appeal wrote: 

By executing the management agreement, [Dr. Pesin] gained an existing patient base, attracted and 

developed by Smilecorp and other dentists at the Centre, in exchange for his non-solicitation 

covenant, his professional services and his commitment that, when he left the Centre, those 

patients treated by him would remain at the Centre as patients of another dentist unless the patients 

elected otherwise. 

Third, the Court found that the non-solicitation was constrained and therefore reasonable.  It did not prohibit Dr. 

Pesin from soliciting patients generally or even establishing a new dental practice close by; it only prevented him 

from communicating with those patients whom he had treated at Smilecorp‘s dental care facility.  For these 

reasons, the Court enforced the non-solicitation clause and ordered Dr. Pesin not to solicit, contact, invite or 

encourage any current or past patients to seek dental treatment at any location other than Smilecorp‘s dental care 

facility. 
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Worth mentioning is that the Court rejected claims raised by Dr. Pesin that the non-solicitation clause was invalid 

because it violated regulatory laws governing dentists.  In this regard, Dr. Pesin claimed that, as a dentist, he was 

not allowed to enter into contractual arrangement that prejudiced the future treatment of patients, restricted 

patients‘ rights to choose the dentist of their choice, or limit the access of patients to their dental charts or records.  

The Court found that neither the management agreement nor Smilecorp had violated any of these principles.  

Indeed, the Court found the opposite: the management agreement emphasized the patient‘s ability to choose his or 

her dental provider, confirmed that patients were entitled to access their dental charts and records and obtain 

information concerning their previous dentist, and requiring transfers of their patient files if they wanted.   

Dr. Pesin further claimed that, as a dentist, he was not allowed to provide information about a patient to a person 

other than the patient or their authorized representative.  The Court rejected this claim as well on the basis that 

there was no evidence that patient information had been provided to anyone at the dental care centre without that 

requisite consent.   

Dr. Pesin also asked the court to invalidate the non-solicitation clause on that grounds that it violated the 

Professional Misconduct regulations.  Among other things, those regulations prohibit an associate from soliciting 

a principal‘s patients when the associate and principal cease to engage in practice with each other; this prohibition 

also applies in the context of dentists dissolving their partnership.  But the Court rejected this claim because the 

management agreement did not involve an association or partnership between Dr. Pesin and Smilecorp.   

Finally, Dr. Pesin claimed that, as a dentist, he was not allowed to fee-split with a non-dentist (i.e. Smilecorp).  

The Court once again rejected this claim on the basis that any alleged violation was a professional misconduct 

matter for Dr. Pesin and the Royal College of Dental Surgeons of Ontario and did not involve Smilecorp or the 

Court‘s determination of whether the non-solicitation clause in the management agreement was enforceable 

(which was to be governed by contract law).   

Ultimately, the Court would not allow Dr. Pesin to avoid his commitments under the management agreement by 

claiming it violated professional laws governing dentists. 

 

 

 

 



 
 

 

 

Ontario Dental Law              Page 93 of 209 

 

Non-Competes: Exceptional Circumstances 

Courts have said that they are prepared to enforce general non-compete agreements only in EXCEPTIONAL 

CIRCUMSTANCES.  In Elsey v. J.G. Collins Insurance Agencies Ltd. (discussed above) and Lyons v. Multari 

(discussed above), the Supreme Court and the Ontario Court of Appeal (respectively) confirmed that, in the 

employment context, non-solicitation clauses are permissible whereas non-compete clauses will only be upheld 

―in exceptional circumstances‖.  So what constitutes an exceptional case for a non-compete clause to be upheld by 

a court?  Although the Supreme Court and Ontario Court of Appeal did not have much to say about this, there was 

a case in Manitoba which did try to answer that question.  In Winnipeg Livestock Sales Ltd. v. Plewman, [2001] 1 

W.W.R. 153, the Manitoba Court of Appeal reviewed the various Canadian authorities on the issue of 

―exceptional cases‖ and held that the following factors were relevant: 

1. The length of service with the employer. 

2. The amount of personal service to clients. 

3. Whether the employee dealt with clients exclusively, or on a sustained or recurring basis. 

4. Whether the knowledge about the client which the employee gained was of a confidential nature, or  

  involved an intimate knowledge of the client‘s particular needs, preferences or idiosyncrasies. 

5. Whether the nature of the employee‘s work meant that the employee had influence over clients in the  

  sense that the clients relied upon the employee‘s advice, or trusted the employee. 

6. If competition by the employee has already occurred, whether there is evidence that clients have switched  

  their custom to him, especially without direct solicitation. 

7. The nature of the business with respect to whether personal knowledge of the clients‘ confidential matters  

  is required. 

8. The nature of the business with respect to the strength of customer loyalty, how clients are ―won‖ and  

  kept, and whether the clientele is a recurring one. 

9. The community involved and whether there were clientele yet to be exploited by anyone. 

So if you are thinking about having another party sign an agreement with a non-compete clause, you should think 

long and hard about these factors to help reduce the risk of future challenges to the enforceability of such a clause. 

 

Reasonableness as to Public Interest 

The final element of reasonableness has to do with the public interest: is there an overriding interest (e.g. free 

trade, competition, etc.) which would render a non-compete or non-solicitation clause unreasonable and therefore 

unenforceable?  If, for example, there was insufficient labour or a shortage of competition in a particular industry, 

a non-compete or non-solicitation clause may be unreasonable.  Using a non-compete clause to systematically 

eliminate competition will also be unreasonable. 
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G. Review of Non-Compete Court Cases 

Associate Agreement: Enforceable 

In Chen v. Kiss, [1995] O.J. No. 2771, Dr. Utaca Chen signed an agreement to associate with Dr. Eva Kiss, who 

owned a dental practice in Georgetown. The agreement stated that, if Dr. Chen left the practice, she would not be 

able to practice dentistry within a 3 mile radius of that practice for 3 years.  Dr. Chen eventually left but wanted to 

come back to Georgetown to establish a dental practice.  As such, he asked the Court to declare that the non-

compete was unenforceable. 

Dr. Chen argued that he had established a reputation as a dentist in Georgetown, had a relationship with a number 

of patients who were never treated by Dr. Kiss, and had an unequal bargaining power at the time of signing the 

agreement to associate. 

The Ontario Court of Justice (General Division) disagreed and upheld the non-compete.  The Court reasoned that 

Dr. Kiss had recently purchased her practice in Georgetown and needed to protect the goodwill (i.e. her patients).  

Furthermore, Dr. Chen was not restricted in establishing a practice in Mississauga where he lived.  There was also 

no inequality of bargaining power.  Finally, there was no restriction on any of Dr. Chen‘s former patients having 

access to his services: his Georgetown patients had no trouble getting to his other office in Mississauga and about 

50 patients advised Dr. Kiss that they wanted to be treated by Dr. Chen in Mississauga. 

Associate Agreement: Unenforceable 

In Lyons v. Multari (2000), 50 O.R. (3d) 526, Dr. Bernard Lyons (as principal) and Dr. Joseph Multari (as 

associate) signed a short handwritten contract of less than a page.  One of the provisions was a non-compete 

clause that simply stated: ―Protective Covenant.  3 years. – 5 mi.‖   When Dr. Multari left and opened up his own 

practice in breach of that provision, Dr. Lyons sued. 

The Ontario Court of Appeal first noted that ―non-competition clauses in employment contracts are void‖ because 

they are restraints on trade and hence contrary to public policy.  The exception to this general rule is if the 

restraint was reasonable in the parties‘ interests and in the public interest.  Factors which tend to make a non-

compete reasonable in these regards include: the employer having a proprietary interest entitled to protection, the 

temporal and spatial limits of the non-compete not being overly broad, and the presence of an ―exceptional case‖ 

where a non-solicitation would not suffice. 
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The Ontario Court of Appeal refused to enforce the non-compete for a number of reasons.  First, Dr. Lyons could 

not justify the non-compete.  He had no proprietary interest in dentists who had never referred patients to him in 

the past or who stopped referring patients to him before Dr. Multari arrived.  And the non-compete was not 

required to protect confidential information given that, when Dr. Multari departed, he never took any such 

information with him (e.g. a list of Dr. Lyons‘ patients or referring dentists).  The Court rejected the idea that this 

was an ―exceptional case‖ for which a non-solicitation would not suffice: Dr. Lyons and Dr. Multari ―made a 

great deal of money because of their association‖ and the role played by Dr. Multari was not special but was that 

of a ―normal associate‖.  The Court concluded by saying that, even if Dr. Lyons had a proprietary interest in some 

of his referring dentists and patients, a non-solicitation would have sufficed. 

Purchase and Sale + Association: Enforceable 

In Button v. Jones, [2001] O.J. No. 1976, Dr. A.R. (Dick) Jones sold his dental practice, including patient 

records, to Dr. Richard G. Button. After the sale, the parties entered into an association agreement which 

restricted Dr. Jones from setting up a dental practice in the Kitchener-Waterloo area for four years after their 

association terminated.  After their association terminated, Dr. Jones established a practice in Kitchener in 

contravention of that agreement.  Dr. Button sued to enforce the non-compete. 

The Ontario Superior Court of Justice upheld the non-compete.  The Court noted that both dentists were in their 

fifties, had equal bargaining power, had self-sustaining practices, and carried on as independent businesses (i.e. 

there was no employment relationship).  Furthermore, the restrictive covenant was meant to protect the goodwill 

(including patient records) in Dr. Button‗s practice, which he had paid Dr. Jones $80,000 for.  The Court also 

looked at the timing of the events and found that the purchase and sale agreement fed the association agreement, 

which provided further justification for protecting Dr. Button‘s goodwill.  Finally, the Court noted how it was 

more inclined to enforce the restrictive covenant in the association agreement than it would be to enforce a similar 

covenant in an employment contract. 

Purchase and Sale + Association = Enforceable 

In Dr. Jack Newton Dentistry Professional Corp. v. Towell, [2005] O.J. No. 4415, Dr. Jack Newton‘s dentistry 

professional corporation purchased a dental practice from Dr. Samuel Towell.  As part of the offer to purchase, 

Dr. Towell agreed not to compete within a 15 kilometre ―radius‖ of the practice for a period of 3 years after the 

sale.  The parties subsequently entered into an associate agreement which prevented Dr. Towell from competing 

within a ―distance‖ of 15 kilometres of the practice for 3 years after the termination of that agreement.  After the 

sale, Dr. Towell planned to open a new dental office.  Dr. Newton sued to enforce the non-compete. 
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Dr. Towell argued that the proposed site for his new dental practice was outside the restricted area described in 

the associate agreement, which replaced the non-compete in the offer to purchase.  According to Dr. Towell, 

because the parties signed the associate agreement after the offer to purchase and given that it contained slightly 

different non-compete terms than the offer to purchase, it cancelled and replaced the original non-compete.  

Furthermore, while the ―radius‖ (as per the offer to purchase) between the practice and Dr. Towell‘s proposed 

practice location was 11.6 kilometres, the ―distance‖ (as per the associate agreement) was 15.1 kilometres along 

the shortest and most convenient route by road.  Therefore, Dr. Towell would not be in contravention of the non-

compete. 

The Court rejected the argument that the non-compete in the associate agreement replaced the one in the offer to 

purchase. The evidence showed that the parties intended the non-compete clauses in the two agreements to apply 

in parallel and not merge on closing. The two agreements also served different purposes and there was no 

indication that one replaced the other.  Finally, one day after signing the associate agreement, Dr. Towell signed a 

document stating that the terms of the non-compete in the original offer to purchase continued and did not merge 

on closing. 

Turning to the wording of the non-compete in the offer to purchase, the Court found that that definition of 

―radius‖ was clear and unambiguous and that Dr. Towell would be violating that agreement by opening up his 

practice at the proposed location.  As such, the Court ordered that he be restrained from doing so. 

Associate Agreement = Not Enforceable 

In a recent B.C. case involving a veterinarian, the B.C. Supreme Court cited and applied the decision in Lyons v. 

Multari (a 2000 case from Ontario) in deciding not to enforce a non-compete clause.  In Rhebergen v. Creston 

Veterinary Clinic Ltd., [2013] B.C.J. No. 129,a veterinarian (Ms. Rhebergen) signed an employment agreement 

with a veterinary clinic (Creston Veterinary Clinic ) that contained a non-compete clause.  The non-compete 

clause required Ms. Rhebergen to pay fixed sums of money if she set up a practice within a 25 mile radius of the 

employer‘s veterinary clinic within 3 years after the termination of the employment contract. Here‘s what the non-

compete said: 

The Associate acknowledges and agrees that she will gain knowledge of and a close working relationship with the 

CVC‘s patients and clients which would injure CVC if made available to a competitor or used for competitive 

purposes. 

The Associate covenants and agrees that in consideration of the investment in her training and the transfer of 

goodwill by CVC, if at the termination of this contract with CVC she sets up a veterinary practice in Creston, BC 

or within a twenty-five (25) mile radius in British Columbia of CVC‘s place of business in Creston, BC, she will 

pay CVC the following amounts: 
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If her practice is set up within one (1) year termination of this contract – $150,000.00; 

If her practice is set up within two (2) years termination of this contract – $120,000.00; 

If her practice is set up within three (3) years termination of this contract – $90,000.00. 

Ms. Rhebergen challenged the non-compete.  The Court ultimately ruled that the clause was unreasonable as it 

was ambiguous, the monetary obligations it created constituted a penalty, and the term was too long. Here‘s how 

the court got there. 

To begin, the Court noted that the non-compete was a restraint on trade in the post-employment context and, as 

such, required more rigorous scrutiny. 

The Court then tackled the issue of whether the non-compete was clear enough to be enforceable.  The Court 

concluded that it was not. As seen above, the text of the non-compete was such that Ms. Rhebergen was prevented 

from setting up a veterinary practice ―in Creston, B.C., or within a 25-mile radius in British Columbia of CVC‘s 

place of business in Creston, B.C.‖  But does this mean that she was prevented from practising veterinary 

medicine within that radius if her practice is based elsewhere? For example, if Ms. Rhebergen‘s office were 

outside the 25-mile radius, could she provide services inside the 25-mile radius? Conversely, does the covenant 

prohibit her from having an office within the 25-mile radius, but only doing veterinary work outside the 25-mile 

radius? What if she established an office with other veterinarians inside the 25-mile radius but did not personally 

conduct work within that radius? What if she sought to set up a mobile veterinary practice with no specific 

physical location, but does some work within that radius? What if she joined another practice that started within 

that radius but did not herself participate in establishing it or ―setting it up‖?  Given the number of possible 

interpretation of the phrase ―sets up a practice‖, the clause was ambiguous and consequently unreasonable.   

LESSON LEARNED: draft clearly and meaningfully! 

Even though the Court found the non-compete to be vague and uneforceable, it also noted that it was 

unreasonable for a number of reasons, including: 

 The amounts to be paid in the event of a breach of the non-compete represent penalties (not liquidated  

 damages), which created a rebuttable presumption of unreasonableness. 

 The duration of the non-compete (3 years) was 2.5 times longer than the duration of the employee‘s  

  employment (and was not staggered like the payments required, based on the length of employment) and  

  was ―too long‖. 

 There were no exceptional circumstances warranting the non-compete (as noted by the Ontario Court in  

  Lyons v. Multari).  LESSON LEARNED: only ask for what is reasonable! 

 

Worth mentioning is that the Court wrote that ―contractual provisions that restrain trade by preventing business 

rather than controlling solicitation of clients are only enforceable in exceptional cases.‖  This basically reinforces 

what the Ontario Court of Appeal wrote in Lyons v. Multari.   LESSON LEARNED: non-solicits are more 

likely to be enforceable (absent exceptional circumstances) than non-competes in the employment context. 
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Legal Principles and Lessons 

Principal dentists should proceed with caution when negotiating or relying upon non-compete clauses in associate 

agreements.  In employment or quasi-employment agreements, non-competes will only be upheld in ―exceptional 

cases‖ where a non-solicitation would not suffice and only where, among other things, the party seeking to 

enforce it can establish a legitimate proprietary interest (e.g. reasonable protection of confidential information). 

And while principal dentists generally try to avoid having an employment relationship with their associates, the 

legal reality may indeed be an employment relationship (a discussion of which is beyond the scope of this article), 

which would make the non-compete more difficult to enforce. 

These things being said, Courts will more readily enforce a non-compete contained in an agreement of purchase 

and sale.  This is because there is less likely to be an inequality of bargaining power (unlike in many employment 

relationships) and because the goodwill of a business (i.e. patient charts) which has been purchased is a legitimate 

proprietary interest worthy of protection via a non-compete. 

These legal principles help explain why the Court refused to enforce the non-compete in the associate agreement 

in Lyons v. Multari (where the associate seemed to be an entry-level employee) but did so in Chen v. Kiss (the 

associate had his own patients and a separate practice) and in Button v. Jones (the associate was older and had his 

own self-sustaining practice). 

Finally, the lesson to be learned from Dr. Jack Newton Dentistry Professional Corp. v. Towell is to ensure that 

your contracts are carefully drafted by professional; doing so will help ensure that you avoid costly legal disputes. 

 
H. More Non-Solicitation Court Cases 

In Dr. P. Andreou Inc. v. McCaig, [2007] B.C.J. No. 537, Dr. Bruce McCaig and Dr. Allan Kilistoff operated a 

practice.   Dr. McCaig eventually wanted out, so he sold his interest to Dr. Kilistoff and and started cutting his 

hours thereafter.  Dr. McCaig had a loose relationship with Dr. Kilistoff (nothing in writing).  Dr. Patrick Gowdy 

was brought in to make up for the days that Dr. McCaig was not working.  Dr. Gowdy had a written agreement 

with Dr. Kilistoff which included a non-solicitation clause (i.e. ―he will not, either directly or indirectly, for a 

period of 24 months following the termination of this Agreement for any reason, communicate in any way with 

patients of the Principal to whom the Associate provided dental care as part of the Dental Services provided by 

him under this Agreement, for the purpose of soliciting or assisting with the solicitation of such patients to obtain 

dental care,…‖). 
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Dr. Kilistoff eventually sold the entire practice to Dr. Panos Andreou.  As part of buying the practice, Dr. 

Andreou required Dr. McCaig to enter into an associate agreement with him.  Dr. McCaig resented this 

requirement, but the parties eventually came to an agreement.  Part of that agreement provided that Dr. McCaig 

would not ―communicate either directly or indirectly with patients of the Principal for the purposes of soliciting 

such patients to obtain dental care or services, including without limitation dental hygiene services, from a source 

other than the Principal or persons employed or engaged by the Principal, except in the case of professional 

referrals as permitted by this Agreement‖.  Dr. McCaig also agreed not to ―solicit any employees of the Principal 

or used in the Principal‘s Practice for any employment with any party, so long as they are under contract with the 

Principal‖. 

In January 2004, Drs. McCaig and Gowdy opened a dental practice in White Rock.    Drs. McCaig and Gowdy 

advertised their new practice in local newspapers, including the Surrey Leader.  The purpose of the ad was to 

advise former patients of their new location and to solicit new patients.  The ads did not refer to their previous 

practice or patients.  The question before the court was whether these dentists had violated the non-solicitation 

clauses in the contracts they had signed. 

Drs. McCaig and Gowdy did not challenge the reasonableness of the non-solicitation clauses.  But they took issue 

with whether their actions had indeed breached the wording of those clauses. 

At trial, the judge found that the newspaper ads constituted ―solicitation‖ as prohibited in the non-solicitation 

covenant and ordered damages to be paid.  But on appeal, the B.C. Court of Appeal reversed that part of the trial 

judge‘s decision and held that the general advertisement was not enough to constitute a breach of a non-

solicitation clause in the agreements.  The court held that the parties intended to EXCLUDE informational 

advertising; otherwise, they would have included a clause saying so or one like that which had been included in 

the agreement of purchase and sale between Dr. McCaig and Dr. Kilistoff.  The B.C. Court of Appeal reviewed 

U.S. and Canadian cases that had found that a newspaper ad announcing a new business location had not breached 

a non-solicitation clause.  As such, the Court dismissed the part of the case against Drs. McCaig and Gowdy for 

placing advertisements in the Surrey Leader. 

Note that this case involved multiple issues (e.g. constructive dismissal, breach of fiduciary duty, failing to pay 

for patient files to be transferred, etc.) and non-solicitation of patients via general newspaper advertisement was 

simply one of those issues. 

In Dr. Alain Nourkeyhani Dentistry Professional Corp. v. Pakroo [2008] O.J. No. 2249, the Ontario Superior 

Court of Justice (Divisional Court) had to determine whether Dr. Jaffar Pakroo dentist should be prevented from 

practicing dentistry in contravention of a purchase and sale agreement, as well as being prevented from 

advertising his new practice in the Iranian media.   In August 2007, Dr. Pakroo sold his practice to Dr. Alain 

Nourkeyhani DPC.  The agreement of purchase and sale contained various restrictive covenants, including a non-

compete and a non-solicitation clause.  Specifically, the agreement said that Dr. Pakroo would not practice as a 

dentist within a 10-mile radius of the then current office; the agreement also said that Dr. Pakroo would not 

―directly or indirectly, contact, solicit, interfere with or endeavour to entice away from the Purchaser in any 

manner whatsoever, any patient‖.  Less than 1 year later, Dr. Pakroo opened an office within the 10-mile radius of 

his other office.  Dr. Alain Nourkeyhani DPC sued. 
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On a motion (i.e. a mini-trial that is brought before the trial to deal with the issue of whether Dr. Pakroo should be 

allowed to operate his new practice), the Divisional Court held that it was clear that Dr. Pakroo had violated the 

purchase and sale agreement and ordered him not to engage in the practice of dentistry at his new office.  He was 

also ordered to ―cease and desist from advertising his services as a dentist in the Iranian media in the Greater 

Toronto area‖. 

Dr. Pakroo appealed the decision. The Divisional Court sided with the previous judgment and saw no reason to 

interfere.  The motion judge had identified the legal test and applies it to the facts to make a decision.  So the 

Divisional Court dismissed the appeal with respect to the part of Dr. Pakroo not engage in the practice of dentistry 

at his new office until the trial was decided. 

That said, the Divisional Court did not agree with the motion judge's order concerning preventing Dr. Pakroo 

from advertising in the Iranian media. Indeed, the Divisional Court held that, based on the jurisprudence of 

appeals, the motions judge got it wrong and granted an appeal to Dr. Pakroo.  Here's how the Court got there: 

18  It is generally recognized that a non-solicitation clause in an agreement does not prevent a person 

from doing general advertising in the media: Groupe Financier Assbec Ltée v. Dion, (1994), 61 C.P.R. 

(3d) 289 (Que. C.A.); Hawboldt Industries Ltd. v. Chester Basin Hydraulics & Machine Ltd. [1983] 

N.S.J. No. 87, 57 N.S.R. (2d) 413 (N.S.S.C.) at paras. 55 and 62; Sanford Evans List Brokerage v. 

Trauzzi, [2000] O.J. No. 1394, 50 C.C.E.L. (2d) 105 (S.C.J.) at para. 49, and cases referred to therein. In 

addition, it is generally not considered to be solicitation of customers if advertisements are placed in trade 

journals or the like, provided that confidential information is not used: Hawboldt Industries Ltd. If 

advertising of a general nature is carried out, it is irrelevant that information with respect to the 

defendant's new location may come to the attention of his former customers and irrelevant that they might 

therefore seek him out. That does not constitute solicitation. It is only where a defendant makes use of 

confidential information or targets specific members of the former client base that advertising efforts have 

traditionally been found to be objectionable. 

19  In Dr. P. Andreaou Inc. v. McCaig, [2007] B.C.J. No. 537 the British Columbia Court of Appeal 

held that a dentist who sold his practice in Surrey and then placed an advertisement in the local Surrey 

newspaper announcing the new location of his practice (which was outside the Surrey area) did not breach 

the terms of the sale agreement prohibiting him from soliciting former patients. The wording of the non-

solicitation clause in that case is strikingly similar to the one at issue in this case. Further, the fact that the 

ads were placed by Dr. McCaig in the Surrey newspaper where the former practice was located, rather 

than in the new community in which he was practicing, is significant. The ads were placed in the 

community where those patients were located. 

20  In my view, the decision of the motion judge on this issue is in conflict with the cases I have cited, 

and in particular with the British Columbia Court of Appeal decision referred to in the preceding 

paragraph. This is not simply a matter of exercising discretion in a different way. It appears to me that 

there is an actual conflict in principle. 
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21  Alternatively, based on these authorities and on the wording of the agreement in this case, I have 

reasons to doubt the correctness of the motion judge's decision in this regard. The plaintiff knew about the 

advertising Dr. Pakroo had done in the past. It would have been a simple matter to insert a provision with 

respect to advertising if it was the intention of the parties that there should be a limit on advertising. It also 

appears that the motion judge took into account that the defendant had breached the geographic restriction 

in the non-competition clause when issuing the order prohibiting future advertising. In my view, it is 

debatable that the defendant's bad conduct in where he chose to relocate his practice can be used to 

restrain his right to advertise his practice, which otherwise is an untrammelled right. The fact that 

advertising generally is not restrained, but merely advertising in the Iranian media, does not alter the fact 

that there is nothing in the agreement prohibiting advertising at all, whether in the Iranian media or 

elsewhere. Just because a large proportion of Dr. Pakroo's former patients are Iranian does not mean that 

placing advertisements in the Iranian media is a ―solicitation‖ of those people. Clearly, Dr. Pakroo sought 

to reach individuals likely to be particularly interested in his services, and clearly many of his former 

patients would be likely to see or hear the ads he placed, but so would many other potential clients. It is 

strongly arguable that more than this is required before a person can be restrained from communicating 

his place of business to the public. 

22  In my opinion, this is an issue that goes beyond the interest of the two parties involved. Toronto 

has a rich and diverse population. There are many separate cultural communities within the Greater 

Toronto area and many media sources serving the particular needs of those communities, often in their 

own language. Many individuals in those communities have a less than perfect grasp of the English 

language and prefer to deal with professionals, such as doctors, who can communicate with them in their 

native languages. Prohibiting a professional from advertising in his own cultural community whenever he 

or she is restrained from soliciting former clients or patients has implications both for those professionals, 

and for the community they serve. 

Moral of the story: if you want to prevent a dentist from soliciting and you want to include prohibitions on 

advertising, then make sure your agreement says so!  Legal battles can hopefully be avoided if the parties enter 

into clear, complete, and certain agreements.   As the Divisional Court said above: ―It would have been a simple 

matter to insert a provision with respect to advertising if it was the intention of the parties that there should be a 

limit on advertising‖. 

Finally worth mentioning is that this Ontario case follows and cites Dr. P. Andreaou Inc. v. McCaig, which I 

previously discussed. 
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I. Should a dentist ask for a both? 

While a dentist can always demand that an employee, independent contractor, shareholder, partner, etc. sign an 

agreement containing both non-compete and non-solicitation clauses, there are a few reasons why he or she may 

decide against doing so.  First, having both may dissuade a prospective employee or independent contractor from 

signing on.  They may feel that, if anything goes wrong and they leave, they will be unemployable.  Related to 

this is the morale factor: a new employee or independent contractor may feel bad because, right away, they‘re 

threatened with sanctions if things don‘t work out and they try to do something akin to what they‘ll be doing for 

the employer.  Finally, having non-compete and non-solicit clauses may actually INCREASE the amount of 

notice (or payment in lieu thereof) an employee is entitled to at common law if the matter gets litigated: courts 

may increase the normal amount of notice or payment in lieu thereof because it would take the employee longer to 

find suitable work with the existence of non-competes and non-solicit clauses. 

 

J. When should an Employer have an Employee agree to Restrictive Covenants? 

There are basically three options here: (1) at the beginning, (2) during the course of employment or (3) at the end.  

Each will be discussed in turn. 

 

Prior to Employment 

This is generally a good time to have an employee sign a non-compete / non-solicitation agreement. The 

Consideration (i.e. pay, benefits, etc.) which the employer provides in exchange for the employee to agree to these 

clauses will be reflected in the written agreement.  It is not a good idea for the employer to have an oral agreement 

or offer of employment and then have the employee start working on that basis.  When the employer later tries to 

introduce a written employment agreement with non-compete and non-solicitation clauses without offering any 

new consideration, the employee may claim damages based on constructive dismissal.  So make sure that the 

employee doesn‘t start working until a written agreement has been signed.  One problem with entering into these 

agreements at the beginning of the relationship is that may become unreasonable with the passage of time.  

Whether a restrictive covenant is valid and enforceable will depend, in part, on whether it was reasonable at the 

time it was entered into (not at the time it was broken).  So if an employee agrees to a restrictive covenant 50 

years ago, the courts may look at this negatively. 
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During the Course of Employment 

If the employer tries to unilaterally change fundamental aspects of the employment relationship without giving the 

employee additional consideration (e.g. pay, benefits, etc.), then the employee can argue that they were 

constructively dismissed and seek damages for reasonable notice (at common law) and under minimum standards 

legislation (e.g. Ontario Employment Standards Act, 2000).  So how can an employer avoid this from happening?  

Well, it all comes down to asking the employee to agree to the restrictive covenants in return for X (i.e. something 

of value).  This could be a pay increase, one-time payment, etc.  The employee is being asked to give something 

up – namely, their right to compete in the business or solicit patients and employees.  So the employer must give 

something in exchange. 

 

Upon terminating the Employee 

When the employee is terminated or resigns, it‘s a good idea to: (1) get an employment settlement and release 

agreement (so that the employee does not go after the employer for something to do with the employment or 

termination thereof) and (2) get the employee to agree to a non-compete or non-solicitation clause.  These are two 

key things an employer will want; to get them, the employer will need to provide consideration (i.e. something of 

value to the employee in exchange for giving up its rights).  The good news if an employer can get these 

documents signed and delivered, then it will look good on the employer if the matter is ever contested in court.  

Why?  Because the parties agreed to it at the time they were parting ways.  Unlike a restrictive covenant which is 

agreed to at the beginning of the relationship (which may have been long time ago), signing at the end of the 

relationship will mean it‘s more recent to when the alleged breach of contract would occur.  The payment may be 

part of an overall termination / severance package. It‘s just a good practice to have these things entered into at the 

end to put some clarity on the issue so you‘re not leaving it up to courts to decide whether they should be 

enforceable. 
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K. Restrictive Covenant Tips 

Here are some general tips to help strengthen the enforceability of your restrictive covenants: 

 

Explain why it’s needed 

It‘s a good idea to state the reason for having those types of restrictive provisions.  This will form part of what the 

parties knew at the time, as well as the consideration (i.e. the benefits and detriments that passed between the 

parties as part of making the fundamental exchange).  Typical reasons for having restrictive covenants include: 

 The employee will be provided with confidential information for his or her job; 

 The employer has invested a lot of time, energy, and resources to developing a trade secret,   

  patent, or technology; 

 The employee will have direct access to patient and patient lists; 

 The employee will be a representative of the business (such that the public equates the identity  

  of the employee with the identity of the business); 

 The employee will gain significant insight into the employer‘s business; and 

 The employer‘s industry is new, specialized, or very competitive. 

 

Pay for it! 

Always remember that asking an employee to give up a right doesn‘t come for free.  Their right to compete and 

solicit can only be restricted temporarily and in exchange for consideration (i.e. pay, benefits, etc.).  So just make 

sure to equate this consideration with the right that the employee is agreeing to give up. 

 

Things change over time: make amendments 

Review your non-compete and non-solicitation agreements every now and then and renew them (i.e. by 

reinforcing their existing and providing additional consideration for the employee to agree).  Why?  Well, if your 

10 year old restrictive covenant says that the employee cannot compete in the business and the business has 

changed over time, then it may be too vague to enforce.  You need to be more specific and have the agreement 

reflect with some precision what the business is.  Only that way can you reduce the risk of potential court 

challenges.  The same thing goes if you say that the business involves the employer selling products or services.  

What it sells today may be different from tomorrow.  And if that changes, then so too should the contract. 
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How long is too long? 

1 to 2 years seems reasonable and capable of being upheld – particularly in the employment context.   20 years is 

unlikely to be enforceable.  Courts will look at a number of factors to determine whether the temporal limits are 

reasonable – such as the employee‘s age, position, experience, time with the employer, and termination pay (the 

more they are paid, the longer the restrictive covenant will tend to be enforceable for).  What‘s reasonable will 

depend on the specific facts applicable in each situation.  Worth noting is that courts have tended to uphold longer 

periods for non-competes in the context of a sale of a business rather than in the employment context. 

 

How far is too far? 

You want to be pretty precise here in terms of language, but also reasonable.  If you as the employer try to say 

something like ―you can‘t compete in the same area as where my customers live‖, it‘s unlikely to be enforceable 

(because it‘s too vague: where the heck do the customers live?).  Also, you can‘t ask for the moon by saying that a 

person can‘t compete within a very large geographic area (e.g. country). Sometimes, an employer will be able to 

claim an entire country or province as off limits, but that will be because they actively operate throughout that 

area.  You need to be fair and reasonable here or else your restrictive covenant won‘t be enforceable.  What‘s fair 

and reasonable will depend on the mutual expectation of the parties at the time the contract is made. 

 

What’s Prohibited? 

Restrictive covenants must also be reasonable in light of what activities they try to prohibit.  As discussed above, 

sometimes a general non-compete may be too onerous when a simple non-solicit would have sufficed. 

 

Take time to review, get legal advice, and negotiate 

Finally, it‘s always a good idea for an employer to provide time to the employee to read and understand the 

agreement, get legal advice (this will effectively impute the knowledge of the lawyer onto the employee), and 

even negotiate the terms of the restrictive covenant.  Showing these things will help to reduce the risk of potential 

challenges.  It‘s particularly important for the employer to demonstrate that the employee negotiated the clause 

(and just didn‘t accept things blindly), as this will prevent the employee from arguing things like they were under 

duress, undue influence, etc. which forced them to sign.  It cannot be stressed enough that there should be a clause 

in the agreement that says that the parties have received independent legal advice.  Courts will not look kindly on 

those parties which received such advice and then later claim they didn‘t understand or agree to the restrictive 

covenant.  The court may say: too bad! 
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L. What if an Employee never agreed to a Restrictive Covenant? 

So the situation is as follows: an employee or associate has left and is basically competing with you in the same 

business and soliciting your patients and employees to join them.  Nothing was ever written or signed to the effect 

that they could not do so.  So where does that leave you? 

In Goodman v. Newman, [1986] O.J. No. 922, Dr. Howard Newman associated for Dr. Dr. Paul Goodman for 

some ten years without any written contract.  During that time, Dr. Newman kept a list of the names and contact 

information of the patients that he had treated.  He ultimately left to set up his own practice and took the list with 

him.  Dr. Goodman sued to retrieve the list and prevent Dr. Newman from contacting or treating those patients.  

The Supreme Court of Ontario dismissed the case for a number of reasons.  First, the Court held that dentists do 

not have proprietary rights in patients; patients are free to seek dental services where they chose.  Second, the 

patient list was not considered confidential information given that it only contained the names and contact 

information patients which Dr. Newman had treated exclusively; as such, Dr. Newman had not breached any 

duties of confidentiality.  Finally, the Court cited and agreed with a Dispatch article (December 1985) which 

stated that ―it is not improper for a former associate to send an announcement card to those patients to whom he 

was the principal dentist - unless the associateship agreement or contract states to the contrary.‖ 

In Bacher v. Obar, [1989], O.J. No. 1392 (affirmed by the Court of Appeal in [1993] O.J. No. 3578), Dr. Marvin 

Obar associated for Dr. Jay Bacher without any written contract for about four and a half years.  Dr. Obar 

eventually left, set up shop across the street and continued to treat any patients who sought his services, including 

those he had treated at Dr. Bacher‘s practice.  Dr. Bacher sued, but the Supreme Court of Ontario sided with Dr. 

Obar.  The Court held that Dr. Obar ―was entitled to treat or continue to treat any patient who sought his services 

including those he had treated while with Dr. Bacher‖.  The Court rejected the idea that patients treated by Dr. 

Obar should be viewed as patients of Dr. Bacher or his practice.  The Court went on to say: ―Patients have a right 

to choose their dentist.  They are not property to be bought and sold like inventory.  Each dentist had the right to 

provide service to anyone who requested it‖.  On the issue of patient records, the Court held that Dr. Obar was 

entitled to obtain ―the records of patients he had treated who continued to require his services‖ and that ―Dr. Obar 

was entitled to inform his patients of his new location‖.  While the Court did not specifically recognize the 

existence of a fiduciary relationship, it did say that Dr. Obar and Dr. Bacher had an implied duty to act reasonably 

towards each other in conducting their affairs and had a right to expect that, on termination, there would be co-

operation to effect an orderly transition. 
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In Kronick v. Lamarche, [1991] O.J. No. 907, Dr. Joanne Lamarche purchased Dr. Moses Kronick‘s dental 

practice.  As part of the sale, Dr. Kronick worked as Dr. Lamarche‘s associate for three years.  Thereafter, Dr. 

Kronick left to set up his own practice and took a patient list.  He advertised the move in the Jewish News and 

handed out slips of paper with his new contact information to patients who wished to carry on with him at the new 

location.  His dental assistant also called patients.  While there had been a written agreement, it expired and did 

not govern the situation.  Dr. Lamarche sued for misuse and theft of confidential information and for breach of 

fiduciary obligation.  The Ontario Court of Justice rejected these claims.  First, the Court cited the tenet from 

Goodman v. Newman that dentists do not have a proprietary right to their patients, who have freedom of choice.  

It was clear to the Court that Dr. Kronick‘s long-time patients were going to follow him, irrespective of Dr. 

Lamarche‘s actions.  As for the newspaper ads, slips of paper, and phone calls, the Court stated that they were 

meant to inform patients that Dr. Kronick had not retired but had moved; they did not constitute improper 

solicitation.  Finally, the Court cited Bacher v. Obar and found that no fiduciary relationship existed between Dr. 

Lamarche and Dr. Kronick. 

In Dangstorp v. Lefebvre [1992] S.J. No. 755, two dentist partners (Dr. Deryl Dangstorp and Dr. Hans Baumann) 

engaged Dr. Maureen Lefebvre as an associate/employee while negotiating her joining their partnership. No 

written associate agreement had been drawn up. When negotiations failed, the partners terminated the 

associateship. Dr. Lefebrve subsequently took steps to set up her own practice in the same building as one of the 

partners‘ practices. The partners sued, alleging that she had used patient lists to contact their patients and solicit 

them. They also alleged that she had the receptionist contact patients on her behalf to solicit them. They sought to 

prevent Dr. Lefebvre from contacting any of their patients on the basis that she had breached a fiduciary duty she 

owed them. The Saskatchewan Court of Queen‘s Bench dismissed the claims. The Court accepted the finding in 

the Bacher v. Obar that, while there was no such fiduciary duty, a senior dentist and an associate had a duty to act 

reasonably toward one another in the conduct of their affairs. The Court also reiterated that professionals do not 

have a proprietary right in their patients and that patient information can be removed from the office to facilitate 

proper treatment of patients. 
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In Lodwig v. Mather, [1995] A.J. No. 382, Dr. William Mather, an established dentist with his own practice, 

engaged a recent graduate, Dr. Gordon Lodwig to associate. They had an oral agreement. Dr. Lodwig stayed on 

for almost two years before Dr. Mather terminated the relationship. Dr. Lodwig immediately proceeded to open 

up his own clinic and hired a dental assistant who had been employed with Dr. Mather for the past 12 years. 

When he left, Dr. Lodwig took the names of the patients he had treated while at Dr. Mather‘s clinic and advised 

these patients orally or by letter or newspaper notice of his new location and his preparedness to continue to serve 

them. Dr. Mather sued on the basis that Dr. Lodwig had breached a fiduciary duty. The Alberta Court of Queen‘s 

Bench rejected this claim. The Court cited Goodman v. Newman, Bacher v. Obar, Kronick v. Lamarche, and 

Dangstorp v. Lefebrve as examples showing that no fiduciary relationship had been found to exist between an 

associated dentist and an owner dentist; the Court found no basis for the creation of a fiduciary duty on the part of 

Dr. Lodwig to Dr. Mather. The Court further found that Dr. Lodwig was entitled to take the patient list and had 

not improperly solicited those patients he personally treated: ―A dentist who practises as an associate or even as 

an employee of another dentist, has the right to have access to or retain the names of the patients with whom he or 

she has had an exclusive or primary dentist-patient relationship and to advise those patients of the change of 

location of his or her practice.‖ Dr. Lodwig had also obtained proper consent and authorization for the patients 

who came to see him to obtain a copy of their records from Dr. Mather‘s clinic. Finally, Dr. Lodwig had hired an 

employee who had requested employment with him and who had given proper notice. 

Although these cases are somewhat dated, they have been cited and approved in recent Ontario cases involving 

professionals – such as Cressman, Foster Health Facility Inc. v. Furniss [2006] O.J. No. 5594 (optometrist) and 

Loreto v. Little,  [2010] O.J. No. 679 (lawyer). 

Also worth mentioning is the case of Gertz v. Meda Ltd. (2002), 16 C.C.E.L. (3d) 79.  In that case an employee 

engineer worked for a placement agency for 8 years.  The employee was dismissed and then went to work briefly 

for another placement agency to help put together a proposal he had previously given to the original placement 

agency.  This is where things got contentious: the original placement agency sued for damages resulting from 

breach of fiduciary duty and confidentiality.   

So the issues before the Court were twofold: (1) was the employee a fiduciary of the employer which required 

him NOT to compete against the employer and (2) did the employee breach confidentiality provisions.  Keep in 

mind that there was no written agreement dealing with these matters, so the Court would have to rely on common 

law (i.e. judge-made law). 
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With respect to whether the employee breached his fiduciary duty to the employer by leaving and then 

immediately competing, the Court concluded that this particular employee owed NO SUCH DUTY.  Therefore, 

the employee was free to do so.  The Court reasoned that, while certain employees (such as top management, 

directors, officers, etc.) may have a fiduciary duty not to do so (in accordance with their duty of loyalty, good 

faith, and avoiding conflicts of interest, etc.), this particular employee was simply a glorified salesman: 

38     I conclude on the evidence that Mr. Gertz was, essentially, a salesman who managed the Chrysler 

account and others, with a view to selling labour at a markup. He had little or no authority to make 

decisions that affected the company. He had no power to direct and guide the affairs of the company. As 

issues arose that required the exercise of authority, his function was to make recommendations only, while 

the power to make decisions remained with Mel Lawn and, to a lesser extent, Mr. Rosenthal. To use the 

label that emerges from the caselaw, I find that Mr. Gertz was a ―mere employee‖, to whom a fiduciary 

duty does not attach. 

OK, so the court found that MERE employees are entitled to get up and compete with their previous employer.  

Those in top management, however, may not be so lucky – even if no contract is signed.  Their duties of good 

faith, loyalty, and avoiding conflicts of interest may restrict their ability to compete. 

So that takes care of the first issue.  But what about using confidential information?  When the employee left, he 

didn‘t take anything with him other than his accumulated knowledge retained in his mind. The Court found that 

there was no breach of confidence.  So how did it get there?  Well, first the Court said that a breach of confidence 

requires 3 elements: 

1. confidential information; 

2. which was communicated in confidence; and 

3. which was misused by the party who received it. 

Among other things, the Court found that the information was not confidential (it was shared, common to the 

industry) and it was not unfair for the employee to use that information anyways since he had been wrongfully 

terminated.  So what‘s the moral of the story?  Well, just because employees haven‘t signed restrictive convenant 

agreements (e.g. non compete, confidentiality, non-solicit) doesn‘t mean that they can be PREVENTED from 

competing or soliciting.  At common law, they CAN be PREVENTED from doing so if they owed a fiduciary 

duty or a duty of confidence to the employer.  There are common law tests that need to be met before a judge will 

conclude that the employee did anything wrong.  So why wait until a judge rules on an unclear matter when you 

can just have a contractual obligation entered into at the beginning of the relationship and perhaps at the end?  If 

they are clear, reasonable, and fair and entered into properly, then you (as an employer) stand a much better 

chance of enforcing them if you need to. 
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Chapter 4: Commercial Leases 

Many dentists rent out space for their practice (unless they have enough financial resources to buy a place of their 

own) from a landlord.  They may do so in their personal capacity, through a corporation, or use a combination 

(whereby the dentist personally acts as a guarantor or indemnifier of the corporation‘s obligations).  So what 

should dentists be mindful of when approaching a landlord about leasing space?   

 

A. The Parties 

One the one hand, you have a ―Landlord‖.  The landlord is the party that either owns or is leasing out premises 

and has the right to lease it out to the tenant.  The landlord can be a human being, a corporation, a partnership, etc.  

It is often wise for the tenant to confirm who the landlord is (e.g. corporate or business name searches) and also 

confirm that the property is either owned by them or they are entitled to sublet it pursuant to a lease agreement 

they entered into.  Also, the tenant should make sure that the land and building are properly zoned (you don‘t 

want to be finding this out later – that‘s a nightmare in itself!).  There may be easements (restrictions on the use of 

the property in favour of other third parties) on the property or restrictions in the ―Head-Lease‖ (i.e. the lease 

between the owner and a tenant, who is now the sub-tenant) concerning things like the use of the Premises.  Either 

way, it‘s better to be safe than sorry!   

If one of the parties is operating as a corporation, then they will need to indicate their corporate name and their 

trade name.  An individual could expose themselves to personal liability by using a corporation but not telling the 

other party that they‘re conducting business through that corporation.  If a party is using a tradename like ―Acme 

Industries‖ for their corporation, they will need to identify the corporation name (e.g. ―123456 Ontario Inc. 

carrying on business as Acme Industries‖) on all their contracts, invoices, etc. 

Going back to the lease agreement, most people make a mistake of scanning through the introductory clause 

without paying too much attention to it. But, it is imperative to remember that every word in any legal document, 

such as business lease agreements, should be verified because an error in this clause can have serious consequence 

down the road.  What happens if you sign an agreement with a corporation when you thought you were signing an 

agreement with an individual?  What happens if you realize that there‘s a mistake (after signing the agreement) in 

the name?  How will you be later able to claim rights against the landlord or tenant if the agreement wasn‘t even 

with them but with some other person?  BE MINDFUL HERE! 
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Finally, you‘ll want to make sure that the landlord (whoever or whatever it may be) has given its consent and 

authorization to all of the representatives who are signing on its behalf.  For example, in the case of a partnership, 

all of the partners will typically need to sign. 

The tenant can also be an individual, corporation, partnership, etc.  Generally, it‘s advisable for the tenant to be a 

corporation in order to avoid personal liability.  But, when faced with a shell company (i.e. a corporation without 

assets), the landlord may insist that the human being who is effectively entering into the lease give an 

INDEMNITY.  An Indemnity generally means that a human being has agreed to indemnify (or pay) the landlord 

for the tenant‘s breaches of the lease agreement.  Here, the Indemnifier has undertaken to perform the tenant‘s 

obligations under the lease – so the landlord can claim against them if that happens. 

 

B. The Premises 

When you get to the actual body of the commercial lease agreement, one of the first things you‘ll come across is a 

definition of the ―Leased Premises‖ or the ―Demised Premises‖.   This is the actual space a tenant is trying to 

rent.  This clause will describe the exact location of the leased premises (such as the name and address inclusive 

of unit # (if available) and the area of the premises, usually in square foot).  Many times, this clause will also be 

described in a visual format on a site plan located in one of the schedules at the back of a business lease 

agreement.  The leased premises clause should state clearly whether the premises are certified or estimated. 

 

C. The Rent 

Perhaps the most important issue that gets negotiated is the rent. The rent is generally broken down into basic rent 

+ additional rent.  The basic rent is the price per square foot during the term.  HST will no doubt be added in that 

figure.  That rent gets calculated into an annual fee, then into a monthly fee.  The additional rent is all that other 

stuff that dentists will be responsible for paying (either all or a portion of).  This typically includes things like 

utilities (unless the dentist is going to pay for these things themselves directly to the service providers), the use of 

common areas and facilities (e.g. parking, hallways, landscaping), HVAC (i.e. heating, ventilation, and air 

conditioning), and TMI (i.e. taxes, maintenance and insurance).  As these things fluctuate on a yearly basis, so too 

will the amount of the dentist‘s additional rent.  If the dentist is sharing space with other dentists in the same 

office or building, then the dentist‘s amount of additional rent will generally be proportionate to the amount of 

space they‘re taking up as a whole of the building. 
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D. The Term 

The term of the agreement has a start date and an end date – if it‘s a fixed term agreement.  If the dentist wants 

some certainty about pricing and staying in the premises after that initial term, they can negotiate to include an 

option to renew the term for additional periods.  Those periods can be however many years or months the dentist 

and the landlord can agree upon.  It‘s really an exercise in gazing into a crystal ball and trying to figure out if the 

dentist will stay there past the initial term and be willing to pay a slight premium to what they‘re already paying in 

terms of rent.  Tenants typically want a long term (i.e. 10 years at least) term with two (2) renewal options of 5 

years each.  Landlords always want shorter terms because this allows them to renegotiate the rent.  Also, 

Landlords want to be able to review the rent during the renewal terms – so they typically say that it will be at ―fair 

market value based on comparable premises in the surrounding areas‖ (or something to that effect).  It‘s unusual 

to see rent going down after time, so it‘s better for Tenants to lock in at some fixed price during the renewal 

terms. 

 

E. Use 

The landlord will want a very restrictive definition of what the dentist can do in the premises (i.e. carry on a 

dental practice and that‘s it).  But what if the dentist wants to set up a dental consulting business in the back?  

What if they want to change their practice by focusing on a particular type of dental service?  That‘s where the 

dentist will come back and say that they want the use of the premises to include other things.  This may turn into a 

heated debate because the landlord may not want other business operating from the premises.  Indeed, the 

landlord may have signed an agreement with another party in or around the premises saying that they will have 

exclusive rights to use their premises as X and that the landlord won‘t rent out space to a competitor of theirs.   

Landlords love to specify what you can use the premises for.  But this may be too restrictive.  What if you wanted 

to sub-let some space to a lab?  Would the ‗permitted uses‘ clause in the lease allow this? 

 

F. Exclusivity 

As just discussed, the dentist may insist on including a provision that requires the landlord to agree not to rent out 

space in the building, plaza, premises, etc. to another dentist or type of dentist that practice the same thing as the 

tenant dentist wants to.  This will help to eliminate competition in the nearby vicinity.  Without an exclusivity 

clause, you may find a new or established dentist setting up shop next door and you may have no legal recourse to 

stop it!   Be sure that the exclusivity clause is specific or broad enough to protect you. 
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G. Signage 

Signs can be expensive.  Landlords typically want to pay nothing but have final say over the design, placement, 

etc. of the sign.  They also don‘t want to cover the costs of replacing, repairing, or installing signage. 

 

H. Parking 

Is parking free?  If not, can you get a free space?  If not, can you get two spaces and pay for one?  What about 

your patients?  Can they get free parking?  Is the Landlord set up to handle that?  Just some things to think about. 

 

I. Subletting the Premises / Assigning the Lease 

If the dentist ever wants to rent out part of the premises (sublease), will they need the Landlord‘s consent to do 

so?  Can the Landlord withhold consent?  Can they do so unreasonably?  What factors, if any, will dictate whether 

consent is unreasonable or not?  For example, will the Landlord want to see who the sub-tenant is, check their 

credit, etc.?  If the Landlord gives the OK, is the original tenant still on the hook if the sub-tenant defaults? 

In the event that you want to sell your practice, you should consult the lease to figure out what involvement the 

Landlord will have in transferring over the lease.  Ideally, the Landlord‘s involvement will be minimal: they will 

only be provided with notice that you are assigning the lease (i.e. transferring the rights and obligations therein) to 

another dental surgeon or their dentistry professional corporation.  You won‘t need their approval or consent.  

That would be ideal for the dentist tenant.  But in reality, Landlords require that you obtain their consent to assign 

the lease.  That consent may not be withheld arbitrarily, but my experience is that Landlords are notoriously 

difficult to deal with – so much so that they unreasonably delay and effectively withhold their consent (e.g. on the 

basis that they do not accept the proposed assignee‘s financial information to their satisfaction).  The Landlord 

may have also included a provision in the lease which says that a change in ownership of a tenant dentistry 

professional corporation ALSO constitutes a transfer requiring the Landlord‘s prior consent.  And finally, to top it 

all off, the Landlord would need to engage a lawyer and have the Tenant pay for all of its legal fees.  This is a 

very important part of any buy / sell deal so you should definitely engage a lawyer to review and negotiate the 

lease in your favour. 
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Now, there‘s a difference between SUBLETTING (i.e. renting out) a part or all of the premises and ASSIGNING 

the entire agreement.  Assigning it means that they are actually transferring the agreement to another party.  

Again, is the Landlord‘s consent needed?  What if the dentist is assigning it to their own dentistry professional 

corporation?  What if the share ownership of the dentistry professional corporation changes?  Does that need the 

Landlord‘s consent too?  All of these factors come into play when it comes to subletting the premises or assigning 

the lease.  Just be mindful! 

With dentists, it is very important to be able to assign the lease by giving notice to the Landlord but not having to 

get the Landlord‘s consent in the following circumstances: 

 When you‘re transferring the lease (assigning it) to another dentist or dentistry professional corporation; 

 When you‘re subletting all or part of the premises to another dentist or dentistry professional corporation;  

or 

 When you‘re changing the ownership structure of your own dentistry professional corporation, which is  

  the tenant (this covers situations where you are selling the shares of your dentistry professional  

corporation). 

 

Ideally, in these situations, you don‘t want the Landlord wasting everyone‘s time and potentially killing a deal 

because they don‘t like the prospective purchaser.  They can use things like credit checks and the prospective 

purchaser‘s financial situations to decline assigning or transferring the lease to the new purchaser.  And that 

means you‘ll be stuck with a practice that is hard to sell.  So like I said before, I strong believe in making this an 

important term of any lease when you start your negotiations. 

And that leads me to the next issue: getting off the hook when it comes to the indemnity!  What am I talking about 

here?  Well, basically, when you have your dentistry professional corporation or other company sign a lease, the 

Landlord will want a personal guarantee from you to cover the rent and abide by the lease in case your 

corporation doesn‘t!  So no walking away from the lease!  You‘ll have personal liability if you do.  And that‘s 

normal (i.e. having to sign a guarantee or indemnification personally, along with having your dentistry 

professional corporation sign the actual lease). 

So here‘s the trick: when you get your ability to assign the lease to another dentist or dentistry professional 

corporation by only giving the Landlord with notice (no need for consent), then you ALSO need to get off the 

hook with the Indemnification too!  You basically will need to swap yourself with the incoming dentist.  This 

trick has worked many times in the past in lease negotiations, and I would strongly encourage you to include it at 

the beginning with your other key terms (i.e. rent, term, renewal, exclusivity, no demolition clause, signage, 

parking, etc.).  If you impress upon a landlord how important it is to you at the beginning – and perhaps even 

make concessions to get it – then the Landlord may be convinced to swallow the risk and agree to your terms. 
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What happens if you don‘t get off the indemnification?  Well, basically, you‘ll be in a situation where you have 

sold your practice but, if the new tenant defaults, you‘ll still be on the hook for the rent (and other obligations) for 

the REST OF THE TERM!  This could be 5, 10, 15, or even 20 more years.  Who in their right mind wants this 

kind of liability?  No one!  So be sure to get off the indemnification when you sell.  No more liability, financial or 

otherwise, is the name of the game! 

 

J. Leasehold Improvements vs. Tenant Trade Fixtures 

You are a dentist.  You have a lease.  The lease says something about ―leasehold improvements‖ or 

―improvements‖, who owns them, who can remove them and at what point in time, and who has to pay in the 

event of any damage that was caused by the removal.  Leasehold improvements are sometimes thought of as 

fixtures that attach to the premises in some immovable way – like light fixtures, floors, walls, doors, ceilings, 

etc.   Typically, a tenant will not own leasehold improvements or improvements once they‘ve been installed or 

attached to the premises. 

Now, leases also generally talk about ―trade fixtures‖ or ―tenant trade fixtures‖.  These are typically the tenant‘s 

equipment, goods and chattels which are more movable than leaseholds and which the tenant can generally deal 

with as they see fit (absent anything to the contrary in the lease). 

So what‘s the big deal you ask, about ―leasehold improvements‖ and ―tenant trade fixtures‖?  Well, here‘s the all-

important question: if the lease is not specific about what piece of equipment, furniture or fixture is a leasehold 

improvement vs. a tenant trade fixture, then who owns it, who is liable for repairing / replacing it, and in what 

circumstances is the Tenant required to remove it and pay for any damages caused in removing it?  If a judge or 

arbitrator is going to make that determination, how do they decide these things?  Let‘s look at some relevant legal 

principles and cases, shall we? 
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In the case of Argles v. McMath, [1895] O.J. No. 102, the Ontario High Court of Justice (Queen‘s Bench 

Division) laid down some important legal principles concerning the distinction between ―fixtures‖ (modern day 

―leasehold improvements‖, ―improvements‖ or ―fixtures‖) and ―tenant fixtures‖ or ―tenant trade fixtures‖.  The 

Ontario High Court of Justice found that the term ―fixtures‖ included only irremovable fixtures, which are things 

as may be affixed (e.g. doors and windows) or placed on (e.g. rail fences) the freehold.  And if purchased and 

placed affixed or placed on the freehold by the Tenant, these things become the property of the Landlord (in 

which case the Tenant ceases to have any property).  HOWEVER, these so-called true ―fixtures‖ doesn‘t include 

―removable fixtures‖ (modern day ―tenant trade fixtures‖ or ―tenant fixtures‖), which are things as may be affixed 

to freehold for the purposes of trade or of domestic convenience or ornament, which remains the property of the 

Tenant.  And the Tenant also owns those things that are affixed to the freehold for merely a temporary purpose, or 

for the more complete enjoyment and use of them as chattels.  So far so good?  We‘ve got some basic legal 

principles under our belt… now, let‘s move on to the next case… 

In the case of Club 7 Ltd. v. E.P.K. Holdings Ltd., [1993] N.J. No. 363, the Newfoundland Supreme Court – Trial 

Division cited some additional relevant legal principles in determining whether something is a ―fixture‖ which 

goes with the premises (i.e. owned by the landlord ) vs. a ―tenant trade fixture‖ which is owned by the Tenant and 

which can be removed by the Tenant: 

96 The next question is when will a chattel be considered to be ―fixed to the freehold‖ so as to fall within the rule, 

as distinct from remaining a chattel and thus subject to the ownership rights of the person introducing it into the 

premises. In terms of deciding when, as between a landlord and tenant, an item becomes a fixture and no longer a 

chattel per se, the learned authors of Williams and Rhodes, op. cit. cites the decision of the Ontario Court of 

Appeal in Stack v. T. Eaton Co. (1902), 4 O.L.R. 355 positing five rules for the analysis and determination of this 

question. As set out at p. 13-12 of the text, these rules are expressed as follows: 

 ―(1) That articles not otherwise attached to the land than by their own weight are not to be considered as part of 

the land, unless the circumstances are such as shown that they were intended to be part of the land. 

(2) That articles affixed to the land even slightly are to be considered part of the land unless the circumstances are 

as  such as to show that they were intended to continue chattels. 

(3) That the circumstances necessary to be shown to alter the prima facie character of the articles are 

circumstances which show the degree of annexation and object of such annexation, which are patent to all to see. 

(4) That the intention of the person affixing the article to the soil is material only so far as it can be presumed 

from the degree and object of the annexation. 

(5) That, even in the case of tenants‘ fixtures put in for the purposes of trade, they form part of the freehold with 

the right, however, to the tenant, as between him and his landlord, to bring them back to the state of chattels again 

by severing them from the soil, and that they pass by a conveyance of the land as part of it, subject to this right of 

the tenant.‖ 
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Let‘s look over some of these principles, shall we?  First, things that are attached to land simply by their own 

weight are not (in and of themselves) considered to be part of the land (i.e. they‘re not necessarily fixtures).  

Second, if something is even slightly attached to the land, then it would generally be considered part of the land 

(i.e. they‘re fixtures).  Third, the parties can modify these rules by having an agreement (i.e. a lease).  Fourth, it‘s 

important to know whether an item can be easily severed and removed without substantial injury to itself or to the 

realty following that process.  Fifth, it should be determined whether it is the intention of the parties to create a 

permanent and substantial improvement to the realty or only a transient or temporary purpose (or one designed to 

render the chattle itself more usable as a chattel instead of benefiting the use of the realty); you‘ll note this is from 

the Argles v. McMath case noted above.  The final point above deals with the tenant bringing in their own trade 

fixtures.  These are two categories of trade fixtures: (1) ―true fixtures‖ which attach to the realty which lose 

irrevocably their character as chattels and are non-recoverable by the tenant and (2) ―tenant‘s fixtures‖ or ―trade 

fixtures‖ which are personal chattels annexed to the freehold by the tenant during the term, either for the purposes 

of their trade or for mere ornament and convenience, and which he has a right to sever and remove during the 

term, in the absence of any express stipulation or local custom to the contrary.  To be considered a tenant‘s trade 

fixture, it must have been brought in by the tenant (not the landlord) and must also be capable of removal without 

resulting in irreparable damage to the remaining freehold or to the fixture itself.  Remember: this is all subject to 

the express terms of the lease. 

In the case of Sheferaw v. Mutual Trust Co., [1999] O.J. No. 464, the Ontario Court of Justice had to determine 

whether former commercial tenants of a building should be compensated by a new Landlord who appropriated 

their exhaust hood and carbon dioxide fire suppression system. The former commercial tenants had an agreement 

with the previous Landlord to purchase his interest in a restaurant‘s chattels and fixtures (which included the hood 

and suppression system).   When the new Landlord took over and bought the building, it insisted that it was 

buying the restaurant‘s chattels and fixtures.  The problem for the new Landlord, however, was that the agreement 

of purchase and sale provided that the purchase price didn‘t include any chattels and the new landlord was an 

―astute businessman‖ who should have known better.  So who owned the exhaust hood and carbon dioxide fire 

suppression system?  The Ontario Court of Justice concluded that those things belonged to the former tenant and, 

as such, the new landlord owed them money for appropriating their goods.  Here‘s how the Ontario Court of 

Justice came to that conclusion: 
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THE LAW 

25 [The new landlord] made much of the fact that the exhaust hood and ductwork were attached to the building 

and that their removal would cause damage to the building. Other items such as the steam table were attached to 

the building through the electrical wiring needed for their operation. Mr. Zwiebel cited Royal Bank v. Maple 

Ridge Farmers Market (1995), 34 C.B.R. (3d) 270 (B.C.Sup.Ct.) for the proposition that any item which is 

attached even minimally (i.e. it cannot simply be unplugged) is a fixture. Although this is true for the purpose of 

distinguishing between chattels and fixtures, the Royal Bank case explicitly recognized that tenants‘ fixtures are 

treated differently at law. Thus at pages 275 and 276 of that decision it is stated that a tenant who purchases a 

machine and bolts it to the floor would have the right to remove the machine during the currency of the tenancy, 

as a tenant‘s fixture. The sole qualification seems to be that it must be possible to remove the item without 

causing irreparable damage to the remaining freehold or to the fixture itself. In this regard see Argles v. McMath 

(1896), 23 O.A.R. 44 (Ont. C.A.) and Club 7 Ltd. et al. v. E.P.K. Holdings Ltd. et al.(1993), 115 Nfld. & P.E.I. 

R. 271 (Nfld. S.C.) at pp. 291 and 292. 

26 In this case there is no evidence that irreparable harm would have been done to the building by the removal of 

any of the tenants‘ chattels or fixtures. Wayne Cahill testified that it would involve one day‘s labour to dismantle 

the hood and ductwork. The hole in the outside wall through which the exhaust duct passed could be closed up. 

27 There is nothing in the evidence to suggest that other large items like the steam table and the bar could not be 

removed from the building, by dismantling them if necessary. I infer from the fact that they were brought onto the 

premises, that they were capable of being removed for use elsewhere. 

 28 Even if the fixtures claimed to be tenant‘s fixtures were brought into the premises by [the former landlord], 

the agreement between [the previous landlord] and [the former tenant] makes them the property of [the former 

tenant].  It is open, therefore, to [the former tenant] to claim them as tenant‘s fixtures or trade fixtures: Club 7 

Ltd., supra, at p. 292 (para. 107). 

In the case of Clemmer Steelcraft Technologies Inc. v. Bangor Metals Corp., [2009] O.J. No. 3080, the Ontario 

Court of Appeal had to deal with a lease that said that ―All… Leasehold Improvements and fixtures upon the 

Demised Premises and which in any manner are or shall be attached to the floors, walls, ceiling or roof of the 

Demised Premises shall, upon the Commencement Date, become the sole property of the Landlord….‖.  At issue 

was some of the tenant‘s equipment – namely, a spray booth and racking.  FYI, the tenant has been in the business 

of manufacturing and assembling large component pieces of heavy equipment.  The tenant wanted the Court of 

Appeal to acknowledge that it (not the Landlord) owned the equipment and that it could enter the premises and 

remove it.  But the Court of Appeal read the above provision in the lease and concluded that that equipment was 

actually owned by the Landlord!  So what‘s the moral of the story?  Read the lease carefully because it can 

actually supersede the common law (i.e. legal principles and judge made law that we‘ve been reviewing up until 

now). 
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In the case of B.D.N. Mechanical Ltd. v. British Columbia, [2006] B.C.J. No. 83, the B.C. Supreme Court had to 

determine whether garbage compactors were real property or ―fixtures‖ once installed (instead of personal 

property).   The B.C. Supreme Court looked to the common law to make that determination and wrote the 

following: 

17 The leading case in British Columbia on the issue of when chattels are sufficiently affixed to real property to 

constitute fixtures at common law is LaSalle Recreations Ltd. v. Canadian Camdex Investments Ltd. et al. 

(1969), 4 D.L.R. (3d) 549 (B.C.C.A.). In LaSalle at p. 554, McFarlane J.A. adopted a four-part test that was set 

out in Stack v. T. Eaton Co. (1902), 4 O.L.R. 335: 

 I take it to be settled law: – 

(1) That articles not otherwise attached to the land than by their own weight are not to be considered as part of the 

land, unless the circumstances are such as shew that they were intended to be part of the land. 

(2) That articles affixed to the land even slightly are to be considered part of the land unless the circumstances are 

such as to shew that they were intended to continue chattels. 

(3) That the circumstances necessary to be shewn to alter the prima facie character of the articles are 

circumstances which shew the degree of annexation and object of such annexation, which are patent to all to see. 

(4) That the intention of the person affixing the article to the soil is material only so far as it can be presumed 

from the degree and object of the annexation. 

 18 A review of the authorities that predate LaSalle, as well as those that apply it, reveals that the focus of the 

inquiry is on whether the goods in question are attached to the premises for the better use of the goods as goods, 

or to enhance the value of the premises, or to improve the usefulness of the premises: Haggert v. Town of 

Brampton (1897), 28 S.C.R. 174 (S.C.C.); Fess Oil Burners Ltd. v. Mutual Investments Ltd., [1932] O.R. 203 

(Ont. C.A.); Turismo Industries Ltd. et. al. v. Kovacs et. al. (1976), 72 D.L.R. (3d) 710 (B.C.C.A.); Heathron 

Developments Ltd. v. Kemp Concrete Products, [1998] B.C.J. No. 2292 (B.C.C.A.). 

 19 However, there have clearly been difficulties when it comes to applying the LaSalle test. These difficulties 

were considered by Maczko J. in Royal Bank of Canada v. Maple Ridge Farmers Market Ltd., [1995] B.C.J. No. 

1696 (B.C.S.C.). At para. 2 he states: ―Simply put, the test requires first determining whether an item is slightly 

attached‘ and therefore presumed to be a fixture; and second, if it is slightly attached, to consider whether the 

presumption is defeated by the intended use of the item, ascertained by reference to the degree and object of the 

annexation.‖ At para. 3 he states that ―the application of the test is uneven at best.‖ 

 20 In light of the apparent difficulties in applying the test, Maczko J. proposed six rules that he hoped would 

prevent parties from having to come to court for a determination on a case-by-case basis: 
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 1. Any item which is unattached to the property, except by its own weight, and can be removed without damage 

or alterations to the fixtures or land that would need repair, is a chattel. 

2. Any item which is plugged in and can be removed without any damage or alteration is a chattel. 

3. Any item which is attached even minimally (i.e. it cannot simply be unplugged) is a fixture.4. If a piece of 

equipment is attached to a structure, a part of which could be removed but which would be useless without the 

attached part, then the entire piece of equipment is a fixture. In other words, the item will be a fixture if it loses its 

essential character because it is of no use unless attached to a permanent and substantial improvement to the 

premises of which it formed part. The converse is also true. If an item can be detached without damage or 

alteration, and if the item retains its essential character without the attached part, then it will be a chattel. 

5. Where an item is determined to be a fixture, it may nevertheless be removed if it can be shown that it is a 

tenant‘s fixture. A tenant‘s fixture may be removed from the premise during the currency of the tenancy providing 

that the tenant leaves the premises in exactly the same condition as he or she received them. 

6. In very exceptional circumstances not covered by these rules the court should have resort to the purpose test. 

For example, a mobile home may be resting on the land by its own weight but it may be clearly established that it 

was intended to be a fixture. These circumstances should only arise rarely and in relation to very large or 

expensive items. 

21 I do not doubt that these rules result in a clearer and simpler application of the law. These rules have been 

followed by this court in Pemberton Holmes Ltd. v. Ulaszonek, [1996] B.C.J. No. 1938 (B.C.S.C.) and in Kaverit 

Steel and Crane Ltd. v. British Columbia, [1999] B.C.J. No. 3204 (B.C.S.C.). They have also been referred to in 

Ontario in Phan v. Morris and Doris Realty Ltd., [2000] O.J. No. 1080 (Ont. Sup. Ct.) and in Sheferaw v. 

Mutual Trust Co., [1999] O.J. No. 464 (Ont. Ct. J. (Gen. Div.)). 

22 I recognize the possibility that strict adherence to these rules might lead to a result inconsistent with the 

LaSalle approach. In particular, rule three suggests that minimal attachment is sufficient to render an item a 

fixture even if it was clearly intended to remain a chattel. However, the Court of Appeal has not overruled Royal 

Bank. In my view, rule six provides the court with sufficient latitude to follow the rules without arriving at a 

result incongruent with LaSalle. 

The B.C. Supreme Court then applied the law to the facts and concluded that garbage compactors are fixtures at 

common law: 

24 As a preliminary observation, I note that all three types of compactors are attached to some degree to the 

building they are intended to service and are prima facie, real property. Looking to the object and degree of 

annexation, it is clear to me that garbage compactors become real property once installed. 
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 25 Despite the differences between the three compactors and their varying degrees of annexation, they are all 

installed with the intent to remain permanent fixtures to the premises. The evidence suggests that compactors will 

generally remain onsite for the duration of their useful lifespan. While affixing the compactors to the premises 

may improve the functioning of the compactors themselves, the true purpose behind their installation is to 

improve the usefulness, and to increase the value, of the premises. Compactors serve an ex post function. In other 

words, businesses do not purchase a compactor, install it on a site, and then build the premises around it. 

Compactors are installed to increase the efficiency of the premises by facilitating the removal of waste. All of 

these factors combined lead to the inexorable conclusion that garbage compactors are fixtures at common law 

[emphasis added]. 

In the case of Caledonia Service Station Inc. v. Cango Inc., [2011] O.J. No. 1045, the Ontario Court of Appeal 

had to figure out who owned and was responsible for underground storage tanks and fuel lines at a Mississauga 

gas station.  One of the fuel lines had leaked and the Tenant simply capped it.  When the Tenant terminated the 

lease, it left behind the capped underground fuel line. The Landlord claimed the storage tanks and fuel line 

belonged to the Tenant and the Tenant should remove them and pay for any damage caused in the removal.  The 

Landlord lost in the lower court, so it brought a brand new lawsuit, asking the Court for an order requiring the 

Tenant to repair the underground storage tank and fuel lines.  According to this argument, the lease required the 

Tenant to repair ―improvements‖.  The Landlord won, so the Tenant appealed.  The Court of Appeal sided with 

the Tenant on the basis that the lease didn‘t impose an obligation on the Tenant to repair ―trade fixtures‖.  The 

lease imposed an obligation on the tenant to repair ―improvements‖.  So the Court of Appeal reviewed the 

common law (i.e. judge made law) dealing with ―improvements‖ vs. ―trade fixtures‖ and wrote the following at 

paragraph 14: 

14 This distinction accords with the ordinary meaning of improvements and trade fixtures in the law of real 

property: improvements refer to things constructed on and attached to the realty that are intended to become part 

of it; trade fixtures refer to things placed on and connected to the realty but in a way that the connection can be 

severed, restoring their character as chattels. See Stack v. T. Eaton Co. (1902), 4 O.L.R. 335 (Div. Ct.); Fas Gas 

Oil Ltd. v. J.H. Automotive Ltd. (2004), 31 Alta. L.R. (4th) 197 (C.A.); Beloit Sorel Walmsley, Ltd. v. New 

Brunswick (1976), 71 D.L.R. (3d) 240 (N.B.C.A.). 

Then the Court of Appeal noted what the lease said.  It talked about ―improvements‖ and the tenant‘s obligation to 

repair them.  This obligation doesn‘t apply to the tenant‘s ―trade fixtures‖.  Since ―trade fixtures‖ may be removed 

by the Tenant, the landlord had no stake in their state of repair; but with ―improvements‖, because they cannot be 

removed, they will inevitably become the property of the landlord (thus giving the landlord an interest in ensuring 

their repair).  So based on the common law distinction between ―improvements‖ and ―trade fixtures‖ and in light 

of the provisions of the lease (which can override the common law), the Court of Appeal held that the 

underground storage tanks and fuel lines were indeed the tenant‘s ―trade fixtures‖ and NOT ―improvements‖ 

(which is what a lower court in the first case had determined) and therefore the Tenant had no obligation to the 

Landlord to repair them. 

MORAL OF THE STORY: be wear when negotiating leases.  The common law – which isn‘t always clear cut – 

may be overridden by the language of the lease. 
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K. Rights of First Offer for Additional Space 

These are provisions that favour the tenant.  They‘ll typically say something like: so long as the Tenant has not 

defaulted on the Lease, and there is additional space in the property that the Landlord can / wishes to lease, then 

the Landlord will provide the Tenant with notice and the Tenant can put in the first offer for the space. There may 

be time limits on when the offer must be put in by (e.g. a few days or weeks) and when the definitive lease for the 

new space needs to be accepted by (e.g. a few weeks or months).  If the offer is accepted, then the Landlord and 

the Tenant will enter into a lease.  The Landlord has a duty to negotiate in good faith to try to reach an agreement.  

If the offer is rejected, then the Landlord can try to lease the space to someone else.  There are typically limits on 

the number of times throughout the term of the lease that the Tenant will be entitled to use a right of first offer to 

lease additional space.  That ‗additional space‘ may also be limited in that it must be IMMEDIATELY BESIDE 

the Tenant‘s existing space (not necessarily space in the building / project / any other building which the Landlord 

owns).  Landlord prefer rights of first offer for additional space as opposed to rights of first refusal (discussed 

below) because the former give the landlord more flexibility in accepting the terms for the new lease. 

L. Right of First Refusal for Additional Space 

This is another provision that is in favour of the Tenant.  It basically says that, so long as the Tenant is not in 

default under the lease, if the Landlord receives a bona fide offer from a third party for additional space which the 

Landlord has available / wishes to lease, then the Landlord must take that offer and present it to the Tenant AND 

if the Tenant wants, they can accept the same terms and conditions as are in that offer to get the additional space.  

So it‘s now up to the Tenant to accept or REFUSE to accept the third party offer as their own (which has been 

presented to the Landlord). And they have the right to do so again, within a certain timeframe. 

Nuances about these rights 

If you‘re a dentist and are negotiating rights of first offer and rights of first refusal with a landlord, just be mindful 

of things like: 

 WHO can exercise these rights (the Tenant, you personally, etc.) and whether these rights are extinguished 

if the Tenant or the Landlord changes (changes names, changes from individual to person, changes because of a 

purchase / sale). 

 WHEN these rights need to be exercised.  Be mindful of timelines since the landlord won‘t want the tenant 

to have too much time to contemplate accepting a third party offer for additional space (in the context of a right 

of first refusal). 

 WHETHER these rights are extinguished after the Term expires or is terminated. 

 WHETHER these rights are extinguished after a set timeframe or number of uses (e.g. x total uses 

throughout the Term or one (1) use every x number of years). 
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 WHETHER these rights are extinguished if the Tenant ever breaches the lease. 

 WHETHER an offer to lease (not just a full fledged lease) that is presented to the landlord will suffice in 

triggering the right of first refusal. 

 WHO will bear the costs of actually negotiating the lease after a right of first offer or right of first refusal 

has been accepted or triggered, as the case may be. 

 MAKE SURE the Landlord hasn‘t entered into leases with other tenants that give THEM similar / same 

rights with respect to available premises. 

 BE VERY CAREFUL when describing premises that are ―adjoining‖ or ―contiguous‖.  You‘d think these 

need to be premises that are touching to the left or right, etc. of the existing space.  But what about premises that 

are available directly above or below the existing space?   It may be better to leave it open (for the tenant) or 

describe entire floors or units. 

 WHAT if work is required to restore the additional space to a state in which the landlord can lease (i.e. 

clean, maintained, in working condition, capable of sustaining an operating business, etc.)?  Try to factor that one 

in to the right of first offer or right of first refusal from the get-go so you‘re not wasting time negotiating with the 

landlord at the last minute! 

Here‘s the basic idea.  You are a dentist and you have a lease.  Now, pursuant to the terms of the lease, the 

minimum rent is not determined for a renewal term (this is the term that the tenant would typically have the option 

to have AFTER the initial term expires).  Now, not having the minimum rent determined is generally in favour of 

the Landlord (because rent has been going up over the past few years in urban centres and Landlords want the 

market to dictate in the near future).  If it were in the dentist‘s favour, the minimum rent would have been known 

and pre-determined well in advance.  But they‘re not.  Instead, it may say something like ―rent will be based on 

the current fair market value rental for premises of a comparable size, use, age, and structural condition in the 

vicinity of the Premises‖. 

Now, it‘s important to understand what exactly these things mean. What does ―vicinity‖ mean?  What does 

―comparable‖ mean?  You see, there may not be ―comparable‖ Premises within an immediate vicinity to the 

Premises. And this may result in an adjudicator looking outside the immediate vicinity to determine what rent is 

appropriate. This could end up costing the tenant a lot of money – particularly if the landlord points to a retail hub 

with high rent! 

Indeed, there are a number of decisions in which adjudicative bodies will allow for a broad interpretation of 

―vicinity‖ if ―comparable‖ premises are not within the immediate location to the Premises. 

So what should a dentist tenant do to prevent this?  Well, a solution might simply be to limit the geographic 

distance from the Premises within which the inquiry for ―comparable premises‖ may occur (e.g. 5 or 10 km). 
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How should new premises be comparable to the existing / old premises in the context of a relocation?  Well, be 

sure that the lease says that the new premises should be comparable when it comes to things like: 

 Internal space (i.e. overall and useable square footage) 

 Geographic Area 

 Floor 

 Leasehold improvements 

 Configuration / layout 

 Proximity to things like transit, parking, roads, amenities like bathrooms, etc. 

 Accessibility 

 Frontage 

 Traffic flow 

 Exposure 

 

Just be sure to include some or all of these things in your lease. Remember: it must include details about the 

QUALITY and the QUANTITY! 

 

M. Demolition Clauses 

Demolition Clauses give the Landlord the right to terminate the lease in case the building needs to be demolished.  

Landlords love including this ‗get out of jail free‘ card, which means, if you‘re buying an older building, you 

could be kicked out with no compensation after having spent years building up your practice!  How can you 

negotiate against this from happening?  Well, for starters, your best bet is to insist that it be taken out of the lease!  

If the Landlord insists on keeping it in, then you can try to put a limit on how the Landlord can use the clause.  

For example, you can say that the Landlord won‘t be able to use this clause for at least 10 years.  Sometimes, 

you‘ll get that; other times, you may only get 5 or 7 seven years.  Sometimes, the Landlord won‘t budge and 

you‘ll have to consider whether you still want to go through with the deal. 

 

N. Sale of the Building 

You also need to read this clause carefully to see if the Landlord slipped in something that gives them the right to 

terminate if they SELL the building.  The lease should say that, if the Landlord sells, then that won‘t terminate the 

lease and that the new owner will be bound by the terms and conditions of the lease. 
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O. Terminating the Lease 

If a dentist wants to get out of a lease, they need to know their options.  The starting point is that they are bound 

by the terms of the lease, which typically protects the LANDLORD in cases where the tenant wants to exit.  Faced 

with this reality, the tenant could claim that the lease does not apply because the landlord violated it somehow; 

alternatively, the tenant could argue that the lease agreement is not valid and enforceable because of substantive 

or procedural deficiencies (which were discussed above in the context of restrictive covenants).  Apart from 

these things, there are other ways in which a dentist can try to get out of a lease agreement, discussed next. 

 

Find someone else or Go Dark 

The landlord may give you time to find someone else to take over the premises for the remainder of the term or 

you will have the option to ―go dark‖.  This basically means you will shut down your business but continue to 

meet all your rental obligations under the lease. Depending on your circumstances, the landlord may be 

sympathetic but they also be upset because you have walked out on them and caused them to lose money.  

 

Assign the Lease 

Another way of getting out of a lease is to assign the lease to a new tenant, whereby new tenant assumes 100% 

liability releasing you of all and any obligations under the lease effective the assignment date. 

 

Review Termination Provisions 

The best thing for you to do is to contact a commercial lease lawyer who can help you understand what your 

rights are, under the lease. There may be some loop holes in your lease agreement that may make getting out of a 

lease easier. But you will only know this if you understand every clause in your lease.  Here are some common 

termination provisions which you can find in a commercial business lease: 

 A party goes bankrupt or becomes insolvent; 

 A party dies or becomes mentally / physically incapacitated; 

 There has been substantial damage to the Building or the Premises; 

 A party has breached the agreement (e.g. Tenant didn‘t pay Rent); 

 A party has assigned, sublet, or otherwise transferred its interest in the lease agreement contrary to  

   the provisions of the lease (e.g. without getting the other party‘s prior written consent); or 

 A party has vacated the place for a certain period of time (e.g. 10 days). 
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Chapter 5: Dental Records 

Ownership and access to information concerning a patient is subject to strict ethical, professional, and statutory 

rules.  While dentists generally own the physical and electronic records themselves, patients have a right to access 

them.  Dentists can be subject to professional misconduct if they, for example, give information about a patient to 

a person other than the patient without the patient‘s consent. 

 

A. What are dental records? 

A dental record is any information kept about a patient with a dentist or dental clinic. At a minimum, this 

information includes the patient‘s name, contact information, date of birth, insurance information, primary 

physician, and emergency contact info.  This information should be updated regularly to ensure that it is accurate. 

Apart from this basic information, the Royal College of Dental Surgeons of Ontario has guidelines which state 

that dental records must include the following (and be regularly updated): 

 accurate general patient information; 

 a medical history; 

 a dental history; 

 an accurate description of the conditions that are present on initial examination, including an entry  

  such as ―within normal limits‖ where appropriate; 

 a record of the significant findings of all supporting diagnostic aids, tests or referrals such as  

  radiographs, study models, reports from specialists; 

 a diagnosis and treatment plan; 

 a notation that informed consent was obtained from the patient for treatment and, where  

  appropriate, such informed consent appears in writing; 

 assurance that patient consent was obtained for the release of any and all patient information to a  

  third party; 

 a description of all treatment that is provided, materials and drugs used, and where appropriate, the  

  outcome of the treatment; and 

 an accurate financial record. 
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B. Why have dental records? 

Dental records are necessary to have for legal, ethical, and professional reasons.  To provide excellent dental 

services and reduce the risk of potential negligence claims, it is important to have complete and accurate dental 

records.  Inaccurate or incomplete records could lead to an inappropriate treatment and injury (e.g. prescribing the 

wrong medication).  Dental records are also needed for dentists to show the work they have done in order to get 

paid (e.g. by insurance companies).   There is also various legislation which mandates that dental records be kept 

(e.g. under the Narcotic Control Regulations, which deals with the possession and use of narcotics and targeted 

substances). Finally, if a dentist were for any reason to become unable to practise, another dentist should be able 

to easily review the chart and carry on with the care of the patient. 

 

C. Who owns dental records? 

Courts have consistently held that the physical or electronic dental records of patients are owned by the dental 

professional; patients do not have a right to possess or own the records, but have an in interest in the personal 

information contained therein and can access them. Now, when you think about it practically, there are only a few 

parties who can claim to own the dental record: the dentist, the dental clinic, or the patient.  The reality is that the 

actual dental records (i.e. the physical written or electronic information kept about patients) legally belong to the 

dental professional, but the patient has an interest in the personal information contained therein and can access 

them. 

Here is some caselaw that supports this conclusion. 

In Lamothe v. Mokleby (1979), 4 Sask. R. 352, 106 D.L.R. (3d) 233, the Saskatchewan Court of Queen‘s Bench 

was dealing with a dispute arising under an agreement for the sale of a dental practice. On the subject of 

ownership of patient records, MacPherson J. stated the following: 

6  No authority can be found by counsel or by me on the subject of the ownership of clinical records 

in dentistry. Inasmuch as the law regards dentistry in many respects as a branch of medicine, then one 

may look to medical authority. 

7  In the Canadian text, Malpractice Liability of Doctors and Hospitals, Meredith, 1956, the author 

says at page 10: 

―Medical notes made by a doctor in private practice are for his own use in treating a case and 

belong to him. 
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… The patient himself has no legal right to [their] possession or ownership‖ 

Much the same is said in the more recent English text, Law Relating to Hospitals and Kindred Institutions, 

Speller, at page 322. Neither text quotes any authority. My brief search of American law shows that it is 

similar. 

8  In the present case the contract between Erle and Buckley does not establish any relationship of 

master and servant. It is purely one of service by Erle to Buckley who is assumed by the contract to be 

conducting a dental practice. There is no evidence whatsoever of any relationship between Mokleby and 

Buckley except that the clinic in which they practised bore Mokleby‘s name. There were, of course, 

frequent professional consultations between any two or even all three of them. Mokleby kept his 

experienced eye on the quality of work of the young men and particularly Buckley‘s because he was just 

starting. The quality was good. 

9  On all the evidence I find that Buckley was carrying on an individual practice of dentistry. Thus 

the clinical charts were his and not the property of either defendant. It is of no consequence that 

some, or even all of his patients were referred to him by either Mokleby or Erle‘s staff. The rules of ethics 

of the College of Dental Surgeons of Saskatchewan seem to approve of the sale of dental practices. It is 

constantly done in this as in other professions. Clinical records such as are the subject of this action go 

with the practice. To the buyer these are more important than anything else because they provide 

continuity. There cannot, however, be any assurance that the patient will choose to follow the records. 

That is the risk of the buyer. 

10  I conclude that the defendants were wrong in not delivering the charts as demanded by Lamothe 

and that Lamothe is now entitled to them. I will, however, except the charts of any and all patients who 

have since the first of May, 1978, taken dental treatment from Mokleby or any dentist in his office. 

Lamothe v. Mokleby was cited with approval in subsequent cases.   For example, in Peters v. Palmer et al, [1985] 

N.J. No. 278, the Newfoundland District Court Judicial Centre of St. John‘s stated: 
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63  There is a paucity of case law on the issue of ownership of clinical records in circumstances where 

dentists practise together. Counsel for both Peters and the defendants found only one case touching on the 

issue: Lamothe v. Mokleby (1979), 106 D.L.R. (3d) 233, a decision of McPherson, J., of the 

Saskatchewan Court of Queen‘s Bench. It is interesting to note in that case that the learned judge observed 

on the lack of authority on the subject. There appears to be no doubt, as he observed in his judgment, that 

in the case of medical practitioners the patient has no legal right to possession or ownership of medical 

records. See also The Doctor and the Law (1979) by H.E. Emson, M.D., and The Physician and Canadian 

Law (2nd Ed.) [*page171] by T.D. Marshall, LL.B, M.D. In my view the same applies in the dental 

profession. The question remains, as between Peters and the defendants, who owns the records? 

… 

74  In my opinion, on the general issue of ownership of clinical records in respect to associate dentists 

working with a principal dentist, although the subject is not inventions or patents but, instead, records 

derived from the exercise of a professional skill or faculty, either of the approaches mentioned in W.J. 

Gage Ltd. v. Sugden, supra, may be adapted here. I am convinced, as I have found, that the defendants 

were associates in a practice which Peters had decided to enlarge; it was his practice, it was his 

organization and in my opinion, in the circumstances under which the association came about and was 

established, it would be inconsistent with good faith for either of the defendants at the end of his 

relationship to claim the records as his property. The clinical records were gathered in the ordinary course 

of their duties as associates of the principal and they rightfully belong to the principal. 

75  It is true that by their diligence and the success of their efforts Peters financial position and practice 

was enhanced, but it was he who conceived the idea and initiated the broader professional practice. It was 

his investment, enterprise and risk and in my view the success or benefit of his enterprise rightfully 

accrues to him. It was their choice to work within such a framework knowing full [*page174] well the 

consequences and significance of principal/associate relationships. 

76  My conclusion on the general question of ownership of clinical records would be the same on the 

adaption of either of these approaches. However, an important qualification in either of them is that the 

right of ownership may be negated or displaced by an agreement to the contrary. In my opinion Peters 

agreed to give up his right of ownership to the defendants. 

Finally, in Axelrod (Re), [1994] O.J. No. 137, leave to appeal refused in [1994] O.J. No. 2277 (Ontario Court of 

Appeal), the Ontario Court (General Division) reviewed the caselaw on whether dentists and medical practitioners 

could OWN patient records (in the context of a bankruptcy) and ultimately concluded that they could.  The Court 

cited both Lamothe v. Mokleby and Peters v. Palmer with approval and then reviewed some additional cases: 
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15  In Bacher v. Obar (1989), 28 C.C.E.L. 160 (Ont. H.C.J.), yet another case arising out of a dispute 

on the break-up of a dental practice, Saunders J. stated at pp. 174-75: 

Patient records present little difficulty. On termination, Dr. Obar was entitled to obtain from Bo-

Jay the records of patients he had treated who continued to require his services. The patients do not 

have a right to their records but, in my opinion, the dentist must have that right. Lack of access to 

records could severely compromise treatment. 

16  A number of texts on the subject of health law also confirm that patient records are the property of 

the practitioner. Picard, Legal Liability of Doctors and Hospitals in Canada (Toronto: Carswell, 1978), 

states as follows at pp. 290-91: 

The position with respect to a doctor‘s office records of a patient is less clear. Like the hospital, 

the doctor is the owner of the records, but the patient may still be entitled to the information 

contained in them. This is based on a theory that the information in the record is part of what the 

patient ―purchases‖ from the doctor. Of course, the opposing argument is that the patient is paying 

only for services and treatment, not information, and therefore has no access to the information as 

a matter of right. 

See also Rozovsky, Canadian Dental Law (Toronto: Butterworths, 1987), at p. 46, and Sharpe, The Law 

and Medicine in Canada, 2nd ed. (Toronto: Butterworths, 1987), at p. 203. 

17  Finally, the Supreme Court of Canada in McInerney v. MacDonald, [1992] 2 S.C.R. 138 at pp. 

138-39 [in the headnote], 93 D.L.R. (4th) 415, stated as follows: 

The patient is not entitled to the records themselves. The physical medical records of the patient 

belong to the physician. 

The physician-patient relationship is fiduciary in nature and certain duties arise from that special 

relationship of trust and confidence. These include the duties of the doctor to act with utmost good 

faith and loyalty, to hold information received from or about a patient in confidence, and to make 

proper disclosure of information to the patient. The doctor also has an obligation to grant access to 

the information used in administering treatment. This fiduciary duty is ultimately grounded in the 

nature of the patient‘s interest in the medical records. Information about oneself revealed to a 

doctor acting in a professional capacity remains, in a fundamental sense, one‘s own. While the 

doctor is the owner of the actual record, the information is held in a fashion somewhat akin to a 

trust and is to be used by the physician for the benefit of the patient. 
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18  Accordingly, there is, in my view, no doubt that a medical practitioner has an ownership or 

proprietary interest in patient files and records which is capable of being conveyed or charged. 

It is worth mentioning that non-dentists have been precluded from possessing dental records in the context of 

realizing upon their security: in Axelrod (Re), [1994] O.J. No. 137 (Ontario Court General Division), leave to 

appeal refused in [1994] O.J. No. 2277 (Ontario Court of Appeal), a non-dentist corporation was precluded from 

taking physical possession of the records (which had been secured as part of making a loan to a dentist), but the 

court allowed a dentist appointed by that non-dentist corporation to take possession of those records. 

 

D. Privacy Laws 

The creation, maintenance, retention, use, and disclosure of dental records is governed by various statutes, codes 

of professional conduct, and the common law.  Each of these will be examined in turn. 

The Personal Health Information Protection Act, 2004 (―PHIPA‖) imposes obligations on dentists with respect 

to protecting personal health information; PHIPA also provides patients with an entitlement to access their health 

information and outlines conditions under which access may be denied.  There are detailed provisions for 

disclosure of information to third parties, including specific requirements for consent of the patient, and 

circumstances in which information may be disclosed without consent. 

In addition to PHIPA, the Personal Information Protection and Electronic Documents Act (“PIPEDA”) applies 

to any organization that collects, uses, or discloses personal health information in the course of commercial 

activity, whether or not within provincial borders.  PIPEDA would apply to dentists.  PIPEDA sets out various 

principles which are intended to govern the collection, use, disclosure, and retention of personal information of 

commercial activity.  For example, collection of information must be limited to only such information as is 

necessary for the purpose identified.  Consent is required for the collection, use or disclosure of information, 

unless it is inappropriate in the circumstances.  And the information collected is not be used or disclosed for other 

purposes except with the consent of the individual or where the law requires disclosure.  PIPEDA also sets out 

various principles to help ensure that proper procedures are followed with respect to the collection, use, disclosure 

and retention of personal information.  For example, each organization must designate an individual to help 

ensure that its practices are in accordance with the legislation, and must make its policies and practices known.  

There is a duty to make the information as accurate as possible, to retain the information only so long as is 

necessary, and to have proper security provisions in place.  Individuals are entitled to know what personal 

information of theirs is behind held, used, or disclosed and to challenge its accuracy and completeness.  Finally, 

individuals are able to challenge whether or not an organization is complying with the principles. 
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Section 2, paragraph 17 of the Professional Misconduct Regulations made under the Dentistry Act, 1991 states 

that the following amounts to professional misconduct: ―Giving information about a patient to a person other than 

the patient or his or her authorized representative except with the consent of the patient or his or her authorized 

representative or as required or allowed by law.‖ 

The Royal College of Dental Surgeons of Ontario‘s Code of Ethics states the following principle which dentists 

should follow: ―Protect the confidentiality of the personal and health information of patients.‖  In a similar 

fashion, the Canadian Dental Association‘s Code of Ethics states: ―Patient information acquired in the practice of 

dentistry, shall be kept in strict confidence except as required by law‖. 

The common law doctrine of doctor-patient confidentiality also imposes restrictions on dentists.  Dentists have a 

fiduciary (i.e. special trust) relationship with their patients.  This relationship requires the dentist to act with 

utmost good faith and loyalty, to hold information received from or about a patient in confidence, and to make 

proper disclosure of information to the patient.  When personal information is relayed to a dentist, the dentist must 

safeguard that information and use it only in ways that do not interfere with the patient‘s best interests.  Dentists 

are also required to keep confidential any communications that deal with their advice to a patient, the treatment 

they render to a patient, and the patient‘s responses.  Absent the patient‘s consent, a dentist can only disclose such 

communications in certain well-defined and limited exceptions (e.g. when public safety is at risk). 

It is quite common these days to see dentists sell their patient records either as a standalone asset or as part of a 

larger practice purchase.  And such sales are permissible so long as dentists follow their legal, professional and 

ethical duties concerning the transfer of patient records.  For example, in Axelrod (Re), [1994] O.J. No. 2277, the 

Ontario Court of Appeal commented that a dentist could sell their practice as long as they acted ―with the utmost 

good faith and loyalty in protecting the patient‘s confidence‖.  Some of the dentist‘s obligations can be found in 

RCDSO Practice Advisories.  For example, the Practice Advisory on ―Change of Practice Ownership‖ (February 

2007) states that a dentist who has sold their practice should notify their patients about the change in ownership, 

change the name of the practice (where applicable), and notify the RCDSO of any change in their practice 

address.  Furthermore, the Practice Advisory on ―Release and Transfer of Records‖ (August 2007) states that 

contracts made between dentists should not prejudice the future treatment of patients, restrict patients rights to 

choose their own dentist, or limit patients‘ access to their own patient records. 

A violation of PHIPA, PIPEDA, the Professional Misconduct Regulations, codes of ethics, or the common law 

may subject the dentist to personal liability (e.g. for breach of a statute, professional misconduct, breach of 

confidence, or negligence). 
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Chapter 6: Buying | Selling a Dental Practice 

Buying or selling a dental practice is an important milestone in every dentist‘s career.  This process involves a lot 

of negotiation, due diligence, and paperwork.  It can be a very stressful time: with a lot of money changing hands, 

competing interests and tempers may end up killing the deal.  Generally, there are two ways in which a dental 

practice can be bought or sold: (1) share sale or (2) asset sale. 

 

A. Selling the Shares of a Dentistry Professional Corporation 

There are LOTS OF TAX SAVINGS to be gained by (1) rolling over your dental practice into a dentistry 

professional corporation on the day of the sale and then (2) selling the shares of the dentistry professional 

corporation.  You get to take advantage of a tax-deferred rollover (when transferring assets from your dental 

practice to your dentistry professional corporation) and then you get to take advantage of the lifetime capital gains 

exemption on the sale of the shares of a small business corporation.  So lets get into it, shall we?   

 

Creating the Corporation  

Not every lawyer understands how to create a corporation that complies with dental laws.  The name of the 

corporation needs to comply with specific rules.  The business of the corporation needs to be restricted (to include 

only dental activities, etc.).  The share structure needs to be flexible enough to accommodate non-dentist family 

member shareholders (e.g. spouse, child, parent).  The minute book needs to be organized.  Directors and 

shareholders need to have their meetings, pass resolutions, etc.  Shares need to be issued.  Shareholder and 

director registries need to be updated, etc.  This isn‘t for the faint of heart.  Accountants don‘t usually do the 

whole thing for you.  They may just file articles of incorporation with the Ontario government, but there are 

bound to be problems.  Make sure to have a lawyer who is knowledgeable of these matters to set up the 

corporation for you properly.  Otherwise, it will cost you more time and money in getting amendments, etc. 
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Getting a Certificate of Authorization 

After you have a corporation, that corporation will not be able to practice dentistry unless it has a Certificate of 

Authorization (―C of A‖) from the Royal College of Dental Surgeons.  Now you may be asking: ―If I‘m going to 

rollover my assets into my corporation, take back shares, and then sell those shares ALL on THE SAME DAY, 

then why should I get the C of A for the corporation?‖  It‘s a good point. But the purchaser of your corporation 

WILL WANT the corporation to have a C of A until they either (1) amend the corporation‘s name to their own 

and get an amended C of A for the new corporation or (2) amalgamate the corporation with their own and get a 

new C of A. The point is that the legislation didn‘t really take into account this interim period whereby a newly 

purchased corporation carries on the business of a dental practice without the naming requirements being met.  

It‘s best to get the C of A so that no one blames the corporation for illegally operating a dental practice after the 

sale but before an amendment / amalgamation has been completed.  I realize this may be a lot of legal mumbo-

jumbo, but just trust me on it… 

Please note that there is a lot of paperwork that goes into getting a C of A from the College.  If even one of the 

requirements (e.g. timelines aren‘t met, documents are incomplete, documents are not provided, the business 

wasn‘t set up properly, etc.), then you can kiss your chances of getting a C of A any time soon goodbye!  It will 

add more cost and time if you don‘t do this right from the get go.  It‘s particularly important if you‘re under time 

constraints to buy or sell a dental practice. 

 

Rolling Over the Assets 

If you‘re carrying on a dental practice as a sole proprietorship or in partnership with other dentists, then you need 

to transfer (or rollover) the ASSETS of that business into the corporation.  This is done through an asset purchase 

agreement.  The purchaser is the corporation.  The vendor is the party who owns the assets of the dental practice 

(typically the dentists).  The dentists should have the ability to transfer over the assets without getting into trouble 

with creditors.  In exchange for transferring the assets to the corporation, the vendors will take back shares that 

are equal to the worth of the assets that they are transferring.  This is generally fair market value.  It‘s typical to 

find ‗price adjustment clauses‘ in asset purchase agreements which say that, if the CRA ever challenges the value 

attributed to the assets and declares it to be higher or lower than what was elected, then the vendor and purchaser 

will be deemed to have completed the sale at THAT price.  It‘s just like an insurance policy: the vendor and the 

purchaser agree that, if the price they elected to rollover the assets and take back the shares was wrong because it 

wasn‘t FAIR MARKET VALUE (which is a whole other thing), then they‘ll just adjust to whatever the CRA 

thinks it should have been…Nice. 
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Selling the Shares 

Assuming that you qualify for the Lifetime Capital Gains Exemption on the sale of shares of small business (as 

discussed above), the next step is to sell your shares.  So, when you rolled over your assets into the corporation, 

there would have been an Asset Purchase Agreement.  Now, when you‘re selling your shares, you‘ll be entering 

into a Share Purchase Agreement.  This will be much more negotiated than the previous agreement because 

before, you were basically transferring assets from your left hand into your right.  Now, you‘re selling the whole 

damn thing to a third party. 

Closing a Share Purchase is complicated and has a lot of different components to it.  There is the agreement + 

schedules.  There are indemnifications, declarations, assignments of leases, directions, etc.  The corporation 

minute book has to be updated to account for the asset and share purchases.  It‘s a lot of work…trust me.  And the 

whole deal could fall apart if the due diligence hasn‘t been completed or if third party consents haven‘t been 

provided (e.g. the Landlord giving its consent to assign the lease to the professional corporation, which will then 

change ownership).  So there‘s a lot of documents that get drafted, reviewed, revised, negotiated, and finalized. 

 

B. Selling the Assets of a Dental Practice  

While it is generally in the best interest of the vendor to sell the shares of their dentistry professional corporation, 

it is in the best interest of the dental of the purchaser to acquire the assets of the dental practice.  The reason 

primarily has to do with hidden liabilities: if the corporation‘s shares were purchased and it was later discovered 

that there were hidden liabilities (e.g. claims for employee wages, outstanding taxes or loans, lawsuits, etc.), then 

the new owners of the corporation will be furious.  Trying to undo the deal or get back some of the purchase price 

won‘t be easy.  To avoid this type of nightmare from happening, the purchaser always demands as much 

disclosure up front as possible and also requires that the vendor agree to indemnify (i.e. pay) the purchaser in case 

there is an undisclosed liability.  But that may not be enough.  Hence, the only real way to ensure that you‘re 

purchasing the ―good stuff‖ and not the ―bad stuff‖ is to buy the asset of the corporation and leave the liabilities 

behind.  If the vendor is adamant about selling only their shares (for tax purposes), then it might be a good 

strategy to have them transfer or ―rollover‖ their assets to a new corporation and then sell the shares of that 

corporation to the purchaser. 
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Letter of Intent 

Before you even start to prepare the asset purchase agreement, you should generally have a letter of intent.  This is 

generally a non-binding letter, but it may have certain binding provisions (e.g. relating to things like deposits, or 

exclusivity, etc.).  The idea behind the letter of intent is to outline the nuts and bolts of the asset purchase 

agreement which is to come.  It will cover things like: 

 Assets to be purchased (i.e. which assets are included in the sale); 

 Purchase Price (i.e. how much is being paid for the assets; this may be determined based on an  

   independent valuation / appraisal); 

 Closing Date (i.e. when the transaction is set to close); 

 Due Diligence (i.e. the parties will need to take some time to review the other party and the assets  

   that are being sold to ensure that they are as legitimate as possible) 

 Confidentiality (i.e. the parties are to keep the negotiations and agreements confidential); 

 Restrictive covenants like non-compete, non-solicit clauses (i.e. to restrict or prevent the seller  

   from competing in the business or soliciting the employees and / or customers of its old practice); 

 Lease (i.e. the landlord‘s consent may be needed in order to assign the lease to the Purchaser;  

   certain terms of the lease may need to be renegotiated); 

 Conditions (i.e. in order for the deal to go through, certain conditions must first be met – such as  

financing, a review of documentation concerning the seller and the assets, a consent from the 

landlord, entering into a confidentiality, non-compete, non-disclosure agreement, etc.); 

 Deposit (i.e. will there be a deposit paid with the letter of intent and will it be returned or forfeit  

   under certain circumstances if the transaction does not close on time?) 

 Termination (if the agreement of purchase and sale is not completed on time, then how can the  

   parties terminate the agreement and what are the consequences of doing so?) 

Now, even though letters of intent are non-binding in nature, there are certain provisions which may be binding.  

These may include confidentiality clauses, provisions dealing with the deposit (i.e. it will be forfeit in certain 

circumstances if the purchase and sale agreement doesn‘t close on time because of X), or clauses dealing with 

exclusivity.  The latter basically means that, during this period of due diligence, and as the parties work towards 

an agreement of purchase and sale, the seller will not approach other parties to do a deal with them at the same 

time. 
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You‘ve probably heard of a lot of things when it comes to putting in an offer to buy a practice.  Maybe you‘ve 

been told or heard things like: 

 ―Don‘t put in a Letter of Intent.  Only full out agreements of purchase and sale will be recommended.‖ 

 ―I‘ll do a conditional-offer for you for free‖ 

 ―You don‘t need an appraisal.‖ 

 ―It‘s very competitive out there‖ 

 ―You‘ll need to take the lease as-is.‖ 

 ―You‘ll need to take the staff as-is.‖ 

 ―There are [x] number of active patients‖. 

 

And while some of these things may be true (e.g. it‘s competitive out there), you need to take everything else with 

a grain of salt.  Who is the person saying these things?  What kind of vested interest do they have in the process?  

Are they the seller‘s realtor or accountant?  Would it be wise to depend 100% on them without getting your own 

independent legal advice? 

So if someone calls, emails or comes to DMC Law and mentions these things, we typically respond by saying: 

 Letters of Intent are worthwhile.  They are relatively inexpensive, set out the key terms in an easy-to-

follow format.  And realtors have an obligation to show their client all offers (including Letter of Intent offers). 

 Letters of Intent and Conditional Agreements of Purchase and Sale are typically condition. Which means 

the purchaser can back out for a plethora of reasons.  Letters of Intent are quicker, easier, and cheaper to draft and 

negotiate. 

 Having someone other than your own lawyer put together a letter of intent or agreement of purchase and 

sale for you will LIKELY be disastrous for you.  Your interests won‘t be as promoted and your rights won‘t be as 

protected as if you had a lawyer do these things for you.  Don‘t be penny wise and pound foolish.  Bite the bullet 

and get a dental law firm to draft these documents for you.  Your financial health and well being depend on it! 

 You should definitely get an appraisal from a reputable company. 

 As per my article in Ontario Dentist Magazine, you need to do a number of things to satisfy yourself that 

the goodwill you‘re paying for remains with you after the sale.  First, find out how many active patients there are 

(i.e. chart audit).  Second, make sure the seller agrees to restrictive covenants (i.e. non solicit and non-compete). 

Third, have the seller stay on to associate for a short period of time afterwards.  Fourth, try to have the seller 

introduce you over time to the patients (e.g. initial letter of introduction, how the phones are answered by staff, 

changing the signs, having in-person introductions, etc.). 

Remember: it‘s buyer beware out there!  So protect yourself… 
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The Bulk Sales Act 

If you‘re selling the assets of your dental practice, you should be mindful of the implications of the Ontario Bulk 

Sales Act. That Act provides relief to creditors of the vendor dentist: failure to comply with that Act allows those 

creditors to SET ASIDE the transaction or require the purchaser to make further payment to them!  It‘s interesting 

to note that Ontario is the only province which still requires Bulk Sales Act compliance.  The other provinces 

have taken the view that creditors don‘t need this extra type of protection and that they should take security under 

their personal property security regime. 

 

Application of the Act 

So let‘s start off from the beginning, shall we? 

First of all, the Act says that it applies to every sale in bulk (section 2).  A ―sale‖ is defined to include a transfer, 

conveyance, barter or exchange.  And a ―sale in bulk‖ means ―a sale of stock in bulk out of the usual course of 

business or trade of the seller‖.  And finally, a ―stock in bulk‖ means ―stock or part thereof that is the subject of a 

sale in bulk and all other property, real or personal, that together with stock is the subject of a sale in bulk‖.   

Stock in bulk can also include intangible assets – such as goodwill, packaging, artwork, inventory, trademarks and 

customer appreciation: see Re Excelsior Brand Ltd. and Italfina Inc., [1995] O.J. No. 4889 (Ont. Div. Ct.). 

The whole idea is that, if the dentist vendor has creditors, then those creditors will have certain rights if the dentist 

wishes to sell their assets (i.e. those things which will ultimately generate revenue to pay back the creditors!). 

 

Compliance: 3 ways 

Now there are a few ways in which the purchaser can comply with the Act. 

First, the purchaser can obtain a section 3 exemption order by the court by showing evidence that the vendor 

dentist has enough remaining assets to ensure that all of its credits will be paid in full. 

Second, the purchaser can obtain the vendor‘s affidavit of creditors given under section 4 and 8(1) of the Act.  

This affidavit essential gives particulars of the amounts owing to it by both unsecured and secured creditors. 
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FYI: the difference between secured and unsecured creditors is that secured creditors have taken some type of 

security or collateral and registered it under the personal property security registry so that, in case the dentist 

defaults on the loan (or even goes bankrupt), the collateral can be seized and/or sold to pay it off.  Unsecured 

creditors don‘t have any security / collateral. 

Now, under the Act, the purchaser may, after receiving the vendor‘s affidavit of creditors, pay the seller if either 

the vendor delivers an affidavit showing that all secured and unsecured creditors have been paid OR the vendor 

has made adequate provision to immediately pay unsecured and secured creditors upon completion of the sale: 

section 8. 

Now, within 5 days from the close of the asset purchase, the purchaser must file with the relevant courthouse (i.e. 

in the region where the asset purchase took place) an affidavit that includes details about the purchase and 

includes, as an exhibit, the seller‘s aforementioned statement: section 11.  These documents will need to be 

prepared by and sworn in front of a Commissioner for Taking Oaths, such as a lawyer.  There‘s also a $75 filing 

fee which must be paid to the government as part of filing this paperwork. 

A final way to comply with the Act is to pay the purchase price to a trustee: section 8(2).  This is rarely relied 

upon.   

 

Indemnification 

Two last things to keep in mind.  First, if complying with the Act isn‘t possible, then the deal may need to be 

restructured as a share purchase instead of an asset purchase.  Second, if the purchaser isn‘t afraid of the vendor‘s 

creditors coming back to undo the transaction (e.g. based on the fact that the vendor still has lots of assets 

remaining after the sale to pay off its creditors), then it may simply not require compliance with the Act; in that 

case, however, the purchaser may still insist upon an indemnification (i.e. a promise from the vendor to pay the 

purchaser) if the sale is attacked by creditors.  The purchaser may not be satisfied with a simple indemnification, 

but may also require some form of security from the vendor, in order to help guarantee that the vendor can pay the 

indemnity. 
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Typical Terms and Conditions 

What follows is a brief discussion of the typical clauses that appear in a dental asset purchase agreement: 

 

Introductory Clause 

We start off with the introductory clause.  This will tell you the type of agreement being entered into (i.e. asset 

purchase agreement), the date that the agreement is being entered into, and the parties to the agreement.  You 

don‘t need to use archaic language such as ―on the first part‖.  Nor do you need to include as much information 

here about the parties.  For example, you can put the contact information for the parties in the ―notice‖ section.  

You can also put the background information about the parties in the ―background‖ section.  You don‘t need to 

clutter up the introductory clause.  Just keep it nice and simple. 

 

Background 

This is where you want to give some context about the transaction.  You can describe the parties.  You can 

mention the lease.  You can say that the dentists assets as herein defined are going to be bought and sold.  This 

information doesn‘t really form part of body of the agreement, but rather gives some background or context or 

purpose for which the parties are entering into the agreement.  It‘s used to help guide an interpreter (i.e. a judge or 

arbitrator in case of a dispute) about why the parties entered the agreement.  You don‘t want to insert definitions 

here (leave that to the definitions section), nor do you want to include significant terms – like representations and 

warranties. 

 

Definitions 

The first part of the body of the agreement deals with the definitions that will be used throughout the dental asset 

purchase agreement.  Things that are typically defined here include: relevant legislation, the parties, the assets 

being purchased, etc.  The defined terms are generally put into quotes, made bold, and underlined to make them 

distinguishable.  Also, the first letter of the words are usually capitalized.  This is how you can tell that the word is 

a defined term throughout the rest of the agreement.  For example, if you see the words Purchased Assets appear 

like that in the middle of the agreement, you can always refer to the definitions section to see what those words 

mean.  In the definitions section, it‘ll typically say something like ―Purchased Assets‖ includes…  You get the 

idea. 
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Assets 

When you‘re dealing with buying assets (instead of shares), there‘s a real challenge with properly identifying 

what you‘re buying.  You see, when you‘re buying shares of a corporation, you‘re just buying the shares.  You 

take a look at the corporate minute book.  You can see the shares.  You can see the articles, by laws, shareholder 

registry, etc.  So you know exactly what you‘re buying.   But,  like I said, when you‘re buying assets, you need to 

take your time to properly identify what you‘re buying.  Sometimes, if an evaluation has been done of the dental 

practice, it will include a list of all the assets that were included in the appraisal.  This should cover most – if not 

all – of the assets that are being acquired.  Sometimes there will be specific assets that are excluded from the 

general list and these should be mentioned in the asset purchase agreement.  Also, after the letter of intent has 

been entered into, but before the agreement of purchase and sale has been entered into and before the transaction 

has closed, the selling dentist may have changed their assets.  For example, they may have stopped ordering 

inventory.  They may have sold some assets.  They may have removed other assets.  In any event, you want to 

make it clear that the selling dentist is not to touch the assets – as described in the letter of intent and asset 

purchase agreement – in a way that materially affects the asset purchase agreement.  This is where representations 

(i.e. statements of past or present facts which the selling dentist says are true) and covenants (promises to do or 

refrain from doing something during a relevant time period) come into play. 

 

Purchase Price 

After describing the assets to be purchased, another essential term of the asset purchase agreement is the purchase 

price.  This will have been negotiated by the parties in light of relevant appraisals, a review of the financial 

statements, and good old fashion back and forth discussions.  Now, when it comes to the agreement of purchase 

and sale, the purchase price is not just a number that needs to get paid.  First, there may have been a deposit 

initially paid along with the letter of intent.  This amount is to be credited towards the purchase price upon 

closing.  Second, how the purchase price is to be paid is also an important consideration: certified cheques or bank 

drafts are acceptable, while personal cheques will not be.  Third, there will generally be adjustments that need to 

be made to the purchase price.  For example, if things latter pop up which affect the purchase price (in a positive 

or negative way), then those adjustments will need to be addressed. Fourth, the allocation of the purchase price is 

an important consideration – especially for accounting and tax purposes.  Finally, although somewhat 

complicated, the purchase price may be paid out over the course of a series of milestones being reached.  The idea 

is that part of the purchase price will be earned out after certain things have been achieved (e.g. revenues 

achieved).  These types of earn out clauses can be very complex. 
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Representations and Warranties 

As previously mentioned, a representation is a true statement about a past or present set of facts.  The idea is that a 

party giving a representation will need to assert that something is true.  Now, it can‘t be an opinion; nor can it be 

about a future statement; nor can it be a mere expression or sales puffery.  It‘s gotta be about the past or present 

and it must be a fact.   A breach of a representation may give rise to a claim of misrepresentation and either 

undoing the agreement or damages – depending on whether the misrepresentation was fraudulently made, 

negligently made, or innocently made.   

So what kinds of things will the selling dentist be required to represent?  Well, typically, they‘ll need to represent 

that: 

 they have the ability, authority, and capacity to enter into the agreement; 

 entering into the agreement won‘t break a statute, contract, or any other law; 

 they own the assets (i.e. they have good title to the assets); 

 the assets are free and clear of any encumbrances; 

 they can sell the assets; and 

 there are no consents, authorizations, etc. required in to obtain in order to sell the assets. 

There will no doubt be more representations, but these are the basic ones.  The purchase will be relying upon 

these representations in order to enter into and complete the asset purchase. 

Now, it‘s important to point out that the selling dentist can try to reduce the risk of being in breach of a 

representation by doing a few things.  First, the selling dentist can qualify representations by appealing to 

―materiality‖.   What does that mean?  Well, instead of a selling dentist being required to disclose ALL contracts, 

consents, licenses, etc. in respect of its assets, it can choose to disclose ALL MATERIAL contracts!  This helps 

reduce the risk that the selling dentist will be found to be in breach in case it has disclosed immaterial or trivial 

contracts.  The second way in which the selling dentist can try to protect him or  herself is by stating that it will 

only make representations of facts which it has knowledge of.  The idea here is that the selling dentist will only 

make statements as to what it knows, which is a subjective standard.  If there were problems with the assets which 

the selling dentist did not know, but which it OUGHT to have known based on a reasonable standard, then the 

dentist may not have been in breach of a representation or warranty.  In other words, the selling dentist won‘t get 

in trouble for things that it didn‘t know about.  Just bear in mind that the term ―knowledge‖ should be clearly 

defined. 
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Covenants 

Covenants are promises that parties give in the asset purchase agreement.  They have certain purposes.  But at the 

end of the day, for the transaction to close, the parties must give these promises.  For example, typical covenants 

which parties give include: 

 keeping the deal (existence and content) confidential; 

 delivering closing documents (e.g. list of assets being purchased, financial statements, etc.); 

 continuing the business during the period from when the agreement of purchase and sale is signed  

   to the closing period; 

 not making material changes to the business (e.g. not selling the assets that are going to be  

   purchased!); 

 get consents / authorizations from third parties (e.g. landlord, government, licensors, etc.); and 

 not soliciting or entertaining solicitations from other parties (this is the exclusivity provision we  

   discussed before in the context of the letter of intent). 

When you‘re dealing with a share purchase agreement, the covenants will be different in nature because the entire 

business – and not just the assets of the business – are being purchased.  So the covenants would normally be 

related to the seller, the seller‘s shares, the seller‘s company, and the business of the company. 

 

Indemnification 

What if it turns out that a party violates a representation, warranty, or covenant?  What if the assets which are 

purchased were never owned by the vendor but were being licensed instead (which means that the vendor 

couldn‘t legally sell it since it didn‘t own it)?  What if some of the assets to be purchased were sold by the 

purchaser immediately before the deal closed but this wasn‘t discovered until later?  Well, in these situations, in 

order to mitigate the risk, the parties will want to have an indemnification from the other party.  An 

indemnification is more or less a promise to pay the other party for certain things in case it does something 

wrong.  Here, the something wrong means a violation of a representation, warranty, or covenant.  Generally, the 

vendor will be liable for things which occur pre-closing and the purchaser will be liable for things which occur 

post-closing.  Generally, it‘s the purchaser who will be on the losing end of things because it gets into a situation 

which it was not ready for (e.g. a problem with the state of the assets, the ownership of the assets, etc.).  It may be 

a strategy for the purchaser to withhold some of the purchase price in escrow until a certain event has taken place 

or time has passed.  This will help mitigate the amount of damage which the purchaser will be subject to in case 

of a breach by the vendor. 
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Now, it‘s a good thing to keep in mind that, as you‘re negotiating indemnification provisions, there are a number 

of factors which can impact the strength of the indemnification.  For example, will the representations and 

warranties be limited in time (so that an indemnification claim cannot be brought for a breach of those things after 

the time has passed).  Also, will there be a minimum amount of damage which is necessary for an indemnification 

claim to be brought?  Finally, will there be a maximum amount of liability imposed on a party in the event that an 

indemnification claim is actually brought.  These are all good things to think about when you‘re negotiating the 

indemnification provision. 

 

Conditions of Closing 

Now, in order for the asset purchase transaction to close on time, there are a number of conditions that need to be 

met.  These essentially relate to the representations, warranties, and covenants which the parties gave.  For 

example, third party consents will be needed.  Closing documents will need to have been provided.  There 

shouldn‘t have been any breach of a covenant (e.g. the assets being purchased were SOLD by the vendor).  If 

these conditions aren‘t met at the time of closing, then the deal can‘t close!  It will either have to be delayed (upon 

mutual agreement) or the parties will walk away. 

 

Closing 

Closing happens at a very specific time on a very specific date.  That time and date can surely be changed.  But in 

effect, it‘s the time that the transaction occurs.  Now, there are generally two types of ways in which the closing is 

realized.  First, everything gets done in one day.  There is no interim period from the time the asset purchase 

agreement is signed to the time of closing.  It‘s all happening on the same day.  So on that day, ALL of the 

agreements and documents are entered into and delivered, the purchase price is paid, and the purchaser takes 

possession of the assets.  This is referred to as ―Same Day Closing‖. 

Now, not everything is capable of happening all in one shot.  There may be delays and time needed to get third 

party consents, run certain checks against the vendor and the assets being sold, and review documentation.  So 

what happens is that the parties will sign an asset purchase agreement that contemplates everything closing on a 

specific date (or as the parties may otherwise agree in writing, for example).  After signing, but before closing, the 

parties will run around and do their diligence, get third party consents, prepare all of the paperwork, etc.  Then, on 

closing, the parties will meet up, exchange closing documents, and the purchase price will be paid by the 

purchaser in exchange for taking possession of the assets.  
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Nuances 

There are a number of things to keep in mind when buying the assets of a dental practice: 

 

Be diligent 

Lawyers act as your champions or hired guns.  They help protect your rights and advance your interests.  That‘s 

why it may take longer and cost more than what would otherwise be the case if you tried to do this without them.  

As a vendor or purchaser, you may have a very good  relationship with the other side.  You may want to keep 

things cordial and amicable throughout your dealings.  You may want to be accommodating.  Just remember this: 

because of the one-off nature of the transaction, you must protect yourself as much as possible.  Sure, you may 

continue working alongside the other dentist after the transition.  But, at the end of the day, the buck stops with 

you.  So just make sure you and your lawyer cross the t‘s and dot the i‘s before signing. 

 

Negotiating 

Can you negotiate a term of the agreement?  Sure you can.  Just remember one thing: you‘ll be better off listing 

and prioritizing your requirements so that you are prepared to give in to the other side‘s demands if they want 

something which isn‘t high up on your list.  You‘ll also want to try to resolve any minor issues first before 

tackling the major ones.  This will keep the negotiations moving along at a quicker speed, leaving most of the 

negotiating time spent addressing the larger issues.  You should also tell your lawyer what your threshold for pain 

is: will X be a deal breaker?  Is there a reasonable alternative that you can use to get around it?   

 

Risk 

There‘s always going to be an issue of risk.  Is the dentist purchase willing to accept the assets ‗as-is‘, or will 

there be certain representations about the assets (i.e. statements of fact about the past or present condition of the 

asset).  Will there be an indemnification as well from the seller in case the asset purchase agreement is breached?  

What if hidden liabilities associated with the assets are found (e.g. liens, no clear title to the assets, etc.)?  Will the 

seller be required to indemnify the purchaser for these hidden liabilities as well?  Remember that, in a typical 

asset purchase and sale, the liabilities of the dental practice aren‘t included.  But the assets themselves need to be 

free and clear of title.  And things like the Bulk Sales Act need to be complied with in order to avoid having the 

transaction undone. 
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Conveyancing 

Well, in an asset purchase, unlike in a share transfer, you‘ll need to prepare a lot of conveyancing documents.  

This could, for example, include a general conveyance (formerly called a ―Bill of Sale‖) for inventory, an 

assignment of lease / trademark / employee / license agreement(s), an agreement of purchase and sale for real 

property, etc.  You may also need third party authorizations and consents for these transfers. 

 

Tax Implications 

There may be tax implications on the transfer of the assets.  For example, if both parties to the asset purchase / 

sale agree, they can jointly elect not to pay any HST under the Excise Tax Act on the transfer of all or 

substantially all of the assets used by the business.  You should contact a lawyer or an accountant for more 

information on this.  Furthermore, if you‘re acquiring certain depreciable capital property, you‘ll want to know 

what your cost base is and what you can deduct (as an expense) as a capital cost allowance each year. 

 

Lawyer / Agent Fees 

There may also be additional costs that appear in the form of lawyer or agent commissions and registration fees 

(e.g. assigning a trademark, assigning a lease agreement, transferring real estate). 

 

Lease 

If you‘re buying a new practice, you‘ll want to know how the rent deposit is being dealt.  Is it being credited to 

you (in which case, you‘ll need to pay the purchaser for it) or do you have to pay the Landlord because the 

Landlord is giving the rent deposit back to the vendor? 
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Personal Property Security Registry 

Often times, a dentist may need to finance their dental practice by taking out a loan.  The financial institution 

providing the loan will typically ask the dentist to provide some security (i.e. collateral) which it would be able to 

realize if the dentist defaulted.  In this regard, the dentist would be asked to sign a ―General Security 

Agreement‖ or GSA.  The GSA could say that the financial institution would, if the dentist defaulted, have an 

interest and be able to realize the dentist‘s assets.  Those assets could be all of his or her personal assets (e.g. 

personal bank accounts, cars, etc.), business assets (e.g. corporate bank account, accounts receivable, dental 

supplies and equipment, leasehold improvements, land, buildings, etc.), or both!  Typically, the GSA will be 

registered under Ontario‘s Personal Property Security Registry.  As such, it is essential to search this registry to 

determine if the vendor has, among other things which could question his or her ability to transfer the asset to the 

purchaser.  If a GSA is discovered in the Registry, then the dentist will either need to have it discharged (by 

paying what‘s owed) prior to the transaction closing OR by undertaking to pay it off and have it discharged 

immediately after closing. 
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Harmonized Sales Tax? 

So here‘s the situation: a dentist is selling assets of a dental practice and asks ―What about HST?‖ 

Well, we start off with section 167(1) of the Excise Tax Act which starts off by saying the following: 

Supply of assets of business 

167. (1) Where a supplier makes a supply of a business or part of a business that was established or carried on by 

the supplier or that was established or carried on by another person and acquired by the supplier, and, under the 

agreement for the supply, the recipient is acquiring ownership, possession or use of all or substantially all of the 

property that can reasonably be regarded as being necessary for the recipient to be capable of carrying on the 

business or part as a business, 

(a) for the purposes of this Part, the supplier shall be deemed to have made a separate supply of each property and 

service that is supplied under the agreement for consideration equal to that part of the consideration for the supply 

of the business or part that can reasonably be attributed to that property or service; and 

(b) except where the supplier is a registrant and the recipient is not a registrant, the supplier and the recipient may 

make a joint election in prescribed form containing prescribed information to have subsection (1.1) apply to those 

supplies. 

OK, lets break it down in humanese, shall we? 

Taken together, section 167(1) says that where a supplier (i.e. selling dentist) sells a business or part of a business 

to a recipient (i.e. purchasing dentist), then the supplier and the recipient may make a joint election such that the 

supplier DOES NOT need to charge HST and the recipient DOES NOT need to pay HST.  So everything is a 

wash.  Section 167 basically deems the purchaser to have acquired the assets for nothing (i.e. NIL consideration).  

Now, there are a few conditions that must be met for this to happen. 

Condition #1: Supplier is Selling a Business or Part of a Business 

The supplier (i.e. selling dentist) must be selling a business or part of a business (i.e. the assets of their dental 

practice).  A business is an activity that includes a profession pursuant to the definition of ―business‖ in section 

123(1) of the Act.  The assets of a business (in this case, a dental practice) generally include real property, 

equipment, inventory, and intangibles such as goodwill.  Now if you think about an asset sale, all of these things 

are typically sold – with the exception of real property as there may be an assignment of a lease instead.  The sale 

of one particular asset will not constitute the sale of a business and hence the election under section 167(1) won‘t 

be available (and the sale of that asset will be subject to HST). 
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Condition #2: Recipient is Acquiring a Business 

The next condition is that the recipient (i.e. purchasing dentist) must, pursuant to the asset purchase agreement, be 

acquiring ownership, possession or use of all or substantially all (i.e. 90%) of the property that can be reasonably 

regarded as necessary for them to be capable of carrying on the business or part of a business.  This condition 

should be easy enough as purchasing dentists typically buy all of the assets needed to carry on a dental practice.  

In other words, it‘s almost like a turn-key operation.  The CRA has excluded things like accounts receivable, cash, 

debt, and capital stock from calculating this 90% threshold.  It remains to be seen whether this 90% threshold will 

stand up in court; is it based on book value, fair market value, acquisition cost, etc?  As such, it may be more like 

a guideline than anything else. 

 

Condition #3: Registration Status 

As we can see in section 167(b), there is an exception to when the joint election is available – namely, ―where the 

supplier is a registrant and the recipient is not a registrant‖.  So in other words, the parties can use this election in 

the following circumstances: 

 Supplier is NOT a registrant and Recipient is NOT a registrant 

 Supplier IS a registrant and Recipient IS a registrant 

 Supplier is NOT a registrant and Recipient IS a registrant 

 

So the bottom line is that IF the Supplier IS a registrant, the Recipient MUST ALSO be a registrant to qualify for 

the joint election. 

 

Effect of Election 

If the parties qualify and make the election, then NO HST is payable on the sale of the assets under the agreement. 

 

Filing the Section 167 Election 

If all three (3) aforementioned conditions are met, the next step is for the parties to make the election.  To make 

the election under subsection 167(1), the supplier and the recipient must jointly complete Form GST44, Election 

Concerning the Acquisition of a Business or Part of a Business. This form is available on the CRA Web site.  If 

both the vendor and the purchaser are NOT registrants, then the form does not need to be filed, but must be kept 

in the books and records of the parties.  The Form GST44 must be filed by the purchaser with the first GST return 

following the completion of the transaction.  The purchaser must ensure that all property is listed correctly and 

described fully.  The vendor should ask for a copy of the form from teh purchaser to keep with their records. 
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Goodwill 

Section 167.1 says that, where part of the purchase price for the assets goes to Goodwill (e.g. Dental Records), 

and IF the parties qualify under section 167(1) above, then NO HST is payable for the Goodwill (and this is true 

even if the parties do not make the election). 

 

Leasehold Improvements 

Section 167(1.1) says that the effect of the election DOES NOT apply to real property where the recipient (i.e. 

purchasing dentist) is NOT a registrant.  So this basically means that HST will be payable on things like leasehold 

improvements where the purchasing dentist is not registered for HST.  That said, the supplier (i.e. selling dentist) 

may be eligible to apply for a rebate under section 257 (which is beyond the scope of this eBook). 

 

Real Estate 

Section 167(1.1)(a)(iii) says that the election DOES NOT apply to real property where the recipient (purchasing 

party) is NOT a registrant. So given that dentists and their professional corporations don‘t usually register for 

HST (because their services are zero-rated, meaning no HST is required to be charged / collected), how can a 

dentist transfer real estate without paying HST?  Well, this typically happens when the recipient (purchasing 

party) is a holding company (not a dentistry professional corporation) and IS A REGISTRANT and charges rent 

to the dental practice of over $30,000 per year (which means HST is chargeable and the registrant should be 

registered for HST).  Note: the rent charged must be at fair market value. 

 

Purchase and Sale Agreements 

It is prudent for the dentist who is selling their assets to obtain an indemnity (i.e. a promise to pay) from the 

purchaser for any tax, interest and penalty that may have to be paid and to obtain an undertaking that the form 44 

will be filed by the purchaser in a timely manner.  This is because it is the vendor that is liable for tax, interest, 

and penalty for non collection of HST if the election is not applicable, not filed, or not filed on time. 
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C. Purchasing Active Patient Records  

Dentists cannot own, buy or sell patients.  Canadian courts have ruled that patients are free to choose their service 

provider and cannot be tied to any particular dentist or practice: see Goodman v. Newman, [1986] O.J. No. 922, 

Bacher v. Obar, [1989], O.J. No. 1392, Kronick v. Lamarche, [1991] O.J. No. 907, Dangstorp v. Lefebvre, 

[1992] S.J. No. 755, Lodwig v. Mather, [1995] A.J. No. 382, and Smilecorp v. Pesin, [2012] ONSC 1966 

(affirmed by [2013] ONCA 853). 

That said, as discussed above, dentists can own patient records and they can and do sell them.  

Active Patients 

But dentists who are looking to buy patient records don‘t want just any records; rather, they want to buy the 

records of so-called ―active patients‖.  Nowadays, an active patient is generally viewed as someone who has 

attended a dental practice for active recall treatment within the past twelve (12) months and who has a regular 

history of doing so.  The number of active patients is based on a chart count and typically found in an appraisal 

which has been prepared by a professional practice appraiser hired by the selling dentist. 
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Do Your Diligence! 

Purchasing dentists should be careful not to rely upon practice appraisals without doing their own due diligence.  

If a purchasing dentist discovers after a sale that there are far less active patients than were represented in the 

appraisal, they might consider suing for misrepresentation or breach of contract.  But success at trial is not always 

guaranteed.   

In Obrazcova v. Ramsden, [2000] O.J. No. 2743, Dr. Kira Obrazcova agreed to sell her dental practice to Dr. 

Daniela Ramsden.  Dr. Obrazcova hired ROI Corporation to prepare a practice appraisal.  The appraisal indicated 

that there were about 1,300 active and registered patients.  Dr. Ramsden reviewed the appraisal and stated that she 

trusted Dr. Obrazcova and relied on the appraisal (which Dr. Obrazcova had approved).  But Dr. Ramsden never 

discussed the number of patients estimated in the practice, nor did she count the number of charts in Dr. 

Obrazcova‘s practice. 

When the relationship between the two dentists deteriorated, and all the parties found themselves in court, the 

issue arose as to whether there had been a misrepresentation concerning the number of active patients presented in 

the purchase and sale transaction.  Dr. Ramsden counted the number of patient records and concluded that there 

were only about 800 active patients.  As such, she argued that she should only have to pay one half of the 

previously agreed upon amount for those patient records. 

But Justice Chilcott rejected Dr. Ramsden‘s argument for a number of reasons.  First, the appraisal was not Dr. 

Obrazcova‘s opinion, nor was it prepared for selling the business; rather, Dr. Obrazcova obtained it for personal 

reasons and to get an idea of the practice‘s value.  Second, the 1,300 figure was an estimate and a realistic figure 

from an experienced dental practice valuator.  Third, Dr. Ramsden made no attempt to verify the number of active 

patients prior to purchasing the practice.  Fourth, Dr. Ramsden did not seem to be overly concerned with the 

number of patients that she bargained for: she raised the issue 3.5 years after the sale and only as an excuse for not 

having to pay Dr. Obrazcova.  Finally, the agreement of purchase and sale did not assist Dr. Ramsden; the 

agreement contained a clause that precluded the Court from going outside the words of the agreement itself to 

determine whether the existence of 1,300 active patients was part of the contract.  As such, the case was 

dismissed. 

Dr. Ramsden appealed, but the Ontario Court of Appeal dismissed the case, stating that: ―We have not been 

persuaded that the trial judge‘s findings of fact that the appellant did not rely on the patient count and that the 

patient count was not inaccurate constituted palpable and overriding errors.‖  See Obrazcova v. Ramsden [2002] 

O.J. No. 4432. 
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Clear Contracts 

When purchasing patient records, the importance of having clear and complete contracts cannot be stressed 

enough.  In Dr. David F. Charbonneau Inc. v. Dr. Peter Brawn Inc., [2002] B.C.J. No. 1021, the agreement of 

purchase and sale stated that 1,700 active patients were included in the transaction.  The term ―active patients‖ 

was not defined.  After the sale, Dr. David F. Charbonneau Inc. sued for misrepresentation, arguing that it had 

only received 693 ―active patients‖; Dr. David F. Charbonneau Inc. argued that the term ―active patients‖ meant 

patients who had received treatment at the practice in the year preceding the sale.  Dr. Peter Brawn Inc., on the 

other hand, asserted that the term ―active patients‖ had no precise meaning and was therefore unenforceable.  The 

B.C. Supreme Court heard from a number of expert witnesses and weighed the various interpretations of the term 

―active patients‖.  Ultimately, the Court found that, in the context of that specific purchase and sale transaction, an 

―active patient‖ meant someone who had attended the practice within the previous two (2) year period.   Applying 

this definition resulted in there being only 1,001 active patients.  As a result, Dr. Peter Brawn Inc. was found 

liable for breach of representation and warranty regarding the number of active patients and a trial was ordered to 

assess the amount of damages. 

Tips When Purchasing Patient Records 

In light of Obrazcova v. Ramsden and Dr. David F. Charbonneau Inc. v. Dr. Peter Brawn Inc., purchasing 

dentists should make sure to: 

 Include a proper definition of ―active patients‖ in the agreement of purchase and sale. 

 Have the selling dentist promise that there are a minimum number of active patients as of a certain date. 

 Have the selling dentist agree not to compete or solicit patients, staff, associates, and referring dentists. 

 Confirm where patients are coming from through a postal code report generated from practice  

  management software. 

 Confirm the extent, if any, to which the selling dentist is providing transportation for patients. 

 Perform at least one (1) chart audit to confirm the number of active patients prior to purchasing the  

  practice. 

 Review the selling dentist‘s staff contracts and associate agreements to confirm that they include non- 

  compete (for associates) and non-solicitation provisions (for staff and associates). 

 Have the selling dentist prepare a letter of introduction, which the purchasing dentist can send to patients  

  after the sale. 

 Have all marketing communications (e.g. signs, newspaper ads, brochures, website, social media, etc.)  

  include the purchasing dentist‘s name alongside the selling dentist‘s name for up to one (1) year after the  

 sale. 
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 Have the selling dentist stay on as an associate for a reasonable period of time to help introduce patients to  

  the purchasing dentist. 

By taking these steps, the purchasing dentist will be better protected (if they end up with less active patient charts 

than they bargained for) and better able to keep patients after the sale. 

 

D. How to Deal with the Employees when Buying a Dental Practice  

It‘s amazing.  There‘s a lot of misconception out there about what to do about the employees when they are 

buying a dental practice.  There‘s always liability surrounding employees for a dentist buying a practice, but what 

(if anything can the dentist do about it).  Non-dental lawyers and realtors (who often put together agreements of 

purchase and sale) either do not address the employee issues or get it all wrong – at the expense of the purchasing 

dentist! 

Well, let us shed some light on all of this… 

First of all, you need to understand what the status is of the employees. 

How many employees are there?  Are they truly employees or independent contractors (e.g. associates and 

possibly hygienists)?  Do they have written contracts in place? Is there any ongoing litigation, proceedings, claims 

– threatened or real – involving the employees?  How long have they been there?  What are their roles? Will they 

be staying on after the purchase and sale is completed? 

By gathering some initial information, you‘ll be in a much better position to not only plan for employment related 

matters AFTER the deal finishes, but also mitigate your employment related risks leading up to the deal finishing! 
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Asset vs. Share Sale 

Next, you need to understand the implications of buying assets of a dental practice vs. buying the shares of a 

dentistry professional corporation from a dentist. 

Simply because you‘re buying assets doesn‘t necessarily mean that you won‘t become the DEEMED employer of 

the old business‘ employees!   The Ontario Employment Standards Act, 2000 says for example: 

9. (1) If an employer sells a business or a part of a business and the purchaser employs an employee of the 

seller, the employment of the employee shall be deemed not to have been terminated or severed for the 

purposes of this Act and his or her employment with the seller shall be deemed to have been employment 

with the purchaser for the purpose of any subsequent calculation of the employee‘s length or period of 

employment. 

So if the assets of a dental practice are sold and the purchaser employs a dental hygienist or receptionist of that 

old business, then that person‘s employment is deemed to have continued under the purchaser.  Unless otherwise 

agreed to by the purchaser, seller, or employee, this could affect the purchaser when it comes to things like salary, 

notice periods for termination, bonuses, and severance!  Worth noting is that the purchaser and the employee 

CANNOT contract out of the Employment Standards Act, 2000.  So a contract that tries to override these terms is 

void.  Also, if the purchaser requires the vendor to terminate all the staff prior to the closing and then the 

purchaser re-hires them immediately after the closing, it still won‘t make a lick of difference.  The Act cannot be 

overridden with terminations! 

But there is an exception to this rule: if the purchaser waits thirteen (13) weeks before hiring an employee, then 

the purchaser will NOT inherit the employee‘s length of service prior to the deal closing. But who has time to 

wait 13 weeks?  There‘s a limited talent pool out there of good employees, so you‘ll need to keep ‗em if you got 

‗em. 

So how can the purchaser protect him or herself (if the purchaser is an individual) or itself (if the purchaser is a 

dentistry professional corporation)? 

Well, first, there is something we lawyers like to call an ―indemnification‖.  It‘s basically a promise to pay.  So if I 

was representing the purchaser, I would ask for an indemnification from the vendor such that, if the purchaser is 

deemed by the Labour Relations Board of Ontario (the government body responsible for enforcing the 

Employment Standards Act, 2000), then I would want the Vendor to cover the costs related to the employee‘s 

pre-closing length of service.  This is only fair. 
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Now, what if the purchaser is buying the shares?  Well, at first glance, the provisions of section 9 of the 

Employment Standards Act, 2000 may not apply.  Why?  Because a share sale doesn‘t appear to fit with the asset 

sale that is contemplated in that section.  All that is happening is the owner of the corporation (which is a separate 

legal person from its owners) changes hands.  But the employment relationships that existed before the deal 

finished will – unless something is done to the contrary – remain in place with those employees.  So if the 

corporation had an employment agreement in place with an office manager, treatment coordinator, dental 

assistant, hygienist, associate dentist or principal dentist AND none of those employment agreements were 

terminated by either party as a result of the share purchase deal finishing, then the liabilities that existed with 

respect to employees BEFORE the deal finished will continue to apply AFTER the deal finishes.  Again, without 

any termination or resignation, the new owner of the corporation will simply continue to indirectly (through the 

corporation) assume the employee liabilities that existed before the deal finished.  So you‘d think that the vendor 

merely needs to agree to terminate its employees and have the existing employees rehired by the purchaser (either 

on terms that are similar to the pre-closing employment OR on terms that are completely up to the purchaser).   

The idea here is that if the vendor provides written notice that is sufficient under the common law and 

Employment Standards Act, 2000, then the purchaser would be off the hook with respect to employee liabilities, 

right?  Keep reading… 

There may be an argument that an amalgamation of two dentistry professional corporations may trigger section 9 

of that Act – and therefore create liabilities under the Employment Standards Act, 2000 – EVEN IF THERE ARE 

TERMINATIONS PRIOR TO THE CLOSING!  There is caselaw and legal jurisprudence to support this view.  

Basically, it‘s often the case that a dentistry professional corporation will purchase the shares of another dentistry 

professional corporation from a dentist shareholder (there may also be other shareholders).  From here, the 

purchasing dentistry professional corporation will need to amalgamate with the vendor dentistry professional 

corporation (combine assets, change the name of the corporation, etc.) and become a new amalgamated 

corporation.  It is this process of amalgamation which may trigger section 9 of the Act.   And remember: you 

cannot contract out of section 9!  The only way to have the amalgamated corporation avoid being credited with 

the length of service for employees prior to the deal finishing IS NOT TO HIRE THEM FOR AT LEAST 13 

weeks after the closing.  But who really does that?  Nobody I know. 

So what else can be done?  Well, how about an ―indemnification‖.  We talked about these above.  They‘re 

basically promises to pay.  That‘s why I like to include – in asset AND share sales – that the vendor provide an 

indemnification such that, if the Ontario Labour Relations Board ever comes after the purchaser amalgamated 

corporation and credits them with an employee‘s length of service prior to the closing date (i.e. when the deal 

finished and ownership changed), then the VENDOR will agree to pay the Purchaser for such credit being 

attributed to it.  Nice and easy. 
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E. Buying a Dental Practice: 14 Tips  

In what follows, I will highlight 14 areas that prospective purchaser dentists should be mindful of when 

contemplating purchasing a dental practice: 

1. Buying assets instead of shares 

Typically, a seller will want to sell the shares of their professional corporation.  They do this so that they can take 

advantage of the lifetime capital gains exemption.  But a buyer will want to buy ASSETS.  This is for two main 

reasons.  First, why would the buyer want to inherit the liabilities of a corporation (some liabilities may be 

hidden).  You can avoid buying these liabilities by purchasing the assets of the dental practice and not the shares 

of a professional corporation.  The second thing is that when you buy ASSETS, there are certain tax advantages 

vs. buying shares.  The only issue is that you may not be in a position to purchase assets given that it is currently a 

seller‘s market out there and they will demand a share sale. 

2. Letter of Intent or Agreement of Purchase and Sale? 

A Letter of Intent is a non-binding legal document that sets out the key terms for purchasing the dental practice of 

another dentist.  David Mayzel (my law partner) and I routinely assist dentists in putting these things together in a 

way that gets our client the best deal.  We have also developed software (the Letter of Intent Wizard) that 

allows dentists to put together their own Letter of Intent (think: cost effective, convenient solution for tech savvy 

dentists). 

Now here‘s the thing: we advocate strongly in favour of using a Letter of Intent to get the deal on the right track.  

It sets out the key terms that don‘t have to be negotiated later on.  And yes, while it is generally non binding 

(except for the confidentiality and exclusivity provisions), David Mayzel and I believe that it is no more non-

binding that a full out Agreement of Purchase and Sale – which are generally made conditional ANYWAYS.  For 

those who need an explanation, an Agreement of Purchase and Sale is the agreement with all the bells and 

whistles in it (and which is typically 40+ pages) and which incorporates the terms of a Letter of Intent. 

Now, I know there are some people out there (e.g. real estate brokers) who don‘t care for a letter of intent.  I‘m 

sure they feel that it promotes tire-kicking from non-serious buyers.  But like I said above, a full agreement of 

purchase and sale that has lots of conditions in it can be walked away from just as easy; in other words, it could be 

just as non-binding upon the parties as a Letter of Intent.  And the real difference, I believe is the cost involved in 

preparing these documents.  A Letter of Intent created by dentists on DentistLegalForms.com costs less than a 

thousand dollars to prepare; an agreement of purchase and sale could potentially cost THOUSANDS of dollars in 

time spent by lawyers negotiating every term and condition.  So why would a prospective purchaser spend 

thousands of dollars putting together a generally non-binding agreement of purchase and sale when they could 

take a much less expensive and just as effective step towards owning a practice by putting together a Letter of 

Intent?  Just my opinion, but I think the Letter of Intent approach makes sense. 

http://www.dentistlegalforms.com/
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Also, if you hear someone say that they‘re willing to put together a Letter of Intent or Agreement of Purchase and 

Sale for you to save you money on legal fees – my advice is DON‘T TAKE IT!  We‘ve seen the types of 

agreements that get produced.  They are typically, and sadly, one-sided in favour of the seller and littered with 

deficiencies.  You wouldn‘t want your gardener cutting your hair, would you?  So why would you want anyone 

other than your own lawyer (or software developed by a dental lawyer) preparing your Letter of Intent or 

Agreement of Purchase and Sale?  It‘s Buyer Beware – so BEWARE BIG TIME! 

3. Check the lease 

If you‘re not purchasing real estate to go along with the practice, you‘ll need to take a good hard and long look at 

the lease.  This is typically a very long and complicated document.  You should have your dental lawyer review it 

for pitfalls like a short term, high rent, demolition clause, difficulties with transferring it, no exclusivity, 

improperly described use, etc.  You may either need to get an assignment of the lease from the landlord with 

amendments OR get an entirely new lease from the landlord altogether. 

4. What to do about the employees 

We‘ve written extensively about what to do with your employees when you‘re purchasing a dental practice.  

5. Due Diligence 

Due diligence means investigating!  And this can and usually does involve your dental accountant reviewing the 

financials and tax returns of the seller to make sure everything is on the up and up.  They may also do pro forma 

financial statements so you can get an idea of the cash flow you expect to make and how soon you‘d be able to 

repay the loan.  Legal due diligence involves conducting searches against the seller, the landlord / owner of the 

property, etc.  Searches can reveal, for example, if the vendor has any creditors and who needs to get paid before 

the sale can take place.  It also involves reviewing the corporate minute book of a corporation if the sale involves 

the shares of a professional corporation, hygiene corporation, technical services corporation, or real estate 

corporation.  Finally, you should definitely get an equipment inspection from a reputable technician (who can 

provide you with a report), as well as conduct a chart audit to verify the number of active, semi-active, and new 

patients at the practice.  This is all part of doing your diligence! 

6. Structuring the deal 

How will you be purchasing the dental practice?  Well, if you‘re buying shares, then you should have your 

dentistry professional corporation buy the shares.  Why?  Two reasons.  First, a corporation can repay a loan much 

faster than you can because it has more after-tax dollars to spend repaying the loan than you can.  Second, having 

a corporation on the hook for everything (instead of you personally) can act as a shield in case anything goes 

wrong; only the corporation‘s assets would be exposed in those situations.  That said, it‘s often the case that you‘ll 

be asked to sign the agreements, documents, financing documents, and lease in your personal name because third 

parties don‘t want to let you off the hook that easily!  But you should always try to have everything in your 

corporation‘s name. 
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7. The Appraisal 

There are numerous appraisal companies out there (and you can find a list of them here).  Any prospective 

purchaser will want to see an appraisal and so too with their accountant (to let them know if it‘s a good practice) 

and banker.  Now, if the vendor is looking to list their practice on the open market, the real estate firms will 

typically charge between $3,500-$7,000 (depending on the complexity of the practice and the time spent 

appraising the assets), but will not charge you if they are allowed to list the practice as well.  Sometimes, in a 

private deal, the parties will agree to split the appraisal costs or the purchaser may pay for the appraisal costs 

entirely.  Just be mindful of who is engaging the appraisal company, paying their fees, etc.  as this may impact the 

overall valuation (although technically it shouldn‘t, we‘ve all heard stories…). 

8. Incorporate and organize 

If you‘re going to end up buying a dental practice using a professional corporation, you will need to get a dental 

lawyer to incorporate and organize that professional corporation first.  It should have limitations / restrictions on 

its business (as required by the RCDSO), an appropriately comprehensive yet flexible share class structure 

(designed specifically for dentists to income split with their family and multiple the lifetime capital gains 

exemption).  It should also have an appropriate name (as per the RCDSO) and a registered practice name (both 

with the Ontario government and approval must be obtained from the RCDSO).  Finally, it should be organized 

internally with all the necessary documents; I‘m talking about including the certificate of incorporation, articles of 

incorporation, by-laws, director and shareholder meeting minutes with resolutions, director / officer / shareholder 

registries, share certificates, and forms filed with the government, etc.  This is a heavy undertaking so you should 

definitely have a dental lawyer take care of it for you.  On top of all of this, you‘ll need to have your dental lawyer 

prepare all the paperwork to obtain a Certificate of Authorization from the RCDSO so that this corporation can 

actually practice dentistry.  This involves more paperwork, a status certificate, fees, etc.  Don‘t try to do this 

yourself as you may end up making mistakes and paying more to fix those mistakes! 

9. Vendor as Associate 

Will the Vendor be staying on as an associate after the sale?  If so, you will need to enter into a written associate 

agreement with them outlining the key terms of your relationship.  How long will the term be, what about the 

associate‘s schedule and remuneration?  How can the agreement be terminated?  And what kinds of restrictive 

covenants will you require (e.g. non compete, non solicit, confidentiality, etc.).  I‘ve written extensively about the 

legality of non-competes and non-solicits in this eBook.  I love associate buy-ins.  The associates have hopefully 

been there for a long time.  They know the patients, the staff, the practice, etc.  The transition will be easy and 

they will be able to maintain the goodwill. But here‘s the thing: if the associate does not have an OPTION to 

purchase the dental practice or a RIGHT OF FIRST REFUSAL to purchase the dental practice, then the vendor 

may simply put the practice on the market and sell to the highest bidder!  That‘s why it‘s extremely important to 

get an agreement in place that gives the purchaser this option.  Get a dental lawyer involved to do so! 

 

http://www.dentistlawyers.ca/professional-advisors/
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10. Charts, Charts, Charts 

What does the appraisal say about the number of active patients (i.e. in the practice the last 12 months and who 

have a habit of regularly coming), semi-active patients (i.e. in the practice the last 24 months and not including 

active patients), and new patients (in the last 12 months)?  If possible, make sure that these figures are included in 

an agreement of purchase and sale as something that the vendor is promising and which the buyer is relying upon.  

11. Get Your Team Assembled! 

You‘ll likely be asked to sign a document called a letter of intent.  It‘s a generally non-binding document that sets 

out the key terms upon which you will buy another dentist‘s dental practice.  But if you haven‘t thought about any 

/ all of the above and still go ahead and sign, you could be doing yourself a dis-service.  You need to reach out to 

a competent, responsive, and experienced dental lawyer, dental accountant, and dental banker to make sure you 

have done everything possible to structure the deal in your favour.  If you‘re looking for professionals, check out 

this list of professional advisors. 

12. Know the Market and Act Accordingly 

It‘s a seller‘s market out there.  That‘s the truth.  According to one realtor‘s presentation (which looked at close to 

200 practices sold), practices typically sell for 115% of appraised value on average.  There are discrepancies.  

Some have sold for 54%; others have sold for 170+%. 

So, knowing that there is a scarcity of good dental practices out there, if you‘re a buyer, you need to act 

accordingly if you want to get that particular practice.   What does this mean?  Well, first, get your dental team 

(dental lawyer, dental accountant, dental banker) together quick and have them ready to go when you need them 

to be.  Keep in mind these professionals are very busy, so give them plenty of advance notice.  Second, if you‘re 

thinking about price, try to figure out if there are multiple bids coming in and judge accordingly.  You can justify 

your price any which way you want, but if the vendor doesn‘t agree or decides to sell to someone else, you just 

talked your way into having no practice.  We‘ve seen some dentists do this and, afterwards, they‘re shaking their 

head trying to figure out why their offer wasn‘t accepted.  Third, think about the conditions that you want to put 

in.  The more conditions, the less attractive your offer looks to the Vendor.  If you want environmental 

assessments, equipment inspections, chart audits, no employee liabilities, the vendor staying on afterwards and 

lots of time to do your diligence and exclusivity on top of it, that‘s all fine and dandy to protect you – but if 

there‘s another offer without these conditions and everything else is the same (e.g. price), you might lose the deal! 

13. Look for Opportunities 

If you‘re a buyer and you come across an old-looking practice that may be under performing, you need to assess 

the future possibilities.  What types of dentistry does the dentist perform? Is he or she referring out cases to 

specialists?  Is the practice open at ideal times?  Is there a new residential / corporate development happening near 

by?  Is the dentist conservative in his or her treatment? Is there a lot of competition nearby (typically not so much 

outside of the major cities)? 

http://www.dentistlawyers.ca/professional-advisors
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14. Be Patient 

It takes a long time to find the right practice.  Some of our clients have been looking for two (2) years.  Some 

dentists get lucky.  The best thing to do is to look around and talk to people.  Go to the tradeshows and talk to 

dental lawyers, accountants, realtors, insurance brokers and others in the industry to find out if someone is 

planning on selling.  Look at ads in the dental marketplace.  Subscribe to realtor websites, etc. 

 

F. Selling Your Dental Practice: 10 Tips to Increase Value  

In what follows, I will explain some of what typically happens after a purchase and sale transaction closes (i.e. 

finishes): 

So you‘re looking to sell your practice.  And you might be thinking: what should I do to increase the value of the 

practice before the sale?  Well, here are 10 tips just for you: 

1. Sell Shares of your Dentistry Professional Corporation 

You typically need two (2) years of prep time before you sell in order to get your business affairs in order.  Those 

two (2) years are based on your ability to take advantage of the lifetime capital gains exemption.  And being able 

to do so will allow you to pay little or no capital gains taxes on the first $750,000 of capital gains (1/2 of which 

are normally taxable at your personal tax rate).  So you should, if you don‘t have a corporation already, speak 

with a dental accountant and a dental lawyer about setting up a professional corporation, transferring your 

personal assets into that corporation (which, by the way, can be done immediately prior to the sale to forego the 

two (2) year waiting rule), and then sell the shares to the purchaser of your dental practice.  If you want to try to 

multiply the lifetime capital gains exemption – for example, by having a spouse own growth shares – then you 

WILL need to wait two (2) years.  So plan ahead and speak with a professional! 

2. Have contracts with staff and associates 

Staff who are not on contracts are less appealing to a purchaser than staff who are.  This is because their 

relationship is detailed and expectations are managed when it comes to things like remuneration and benefits, 

working hours / days, roles and responsibilities, dress codes, termination, and restrictive covenants (e.g. non 

compete, non solicit, confidentiality, etc.).  Would you want to buy a practice where the long-standing front desk 

person could leave and help the dentist across the street to solicit patients?  I don‘t think so.  So get your staff on 

contracts.  And it‘s best to speak with a dental lawyer about this.  You don‘t want to inadvertently constructively 

dismiss your employees while attempting to put them on new contracts.  This could be devastating!  It needs to be 

done properly and in accordance with the law (statutory and common law).  With respect to associates, you should 

have written agreements in place with them for the same reason.  It‘s just as important because, without written 

agreements, an associate can leave and set up shop across the street, take a patient list with them of patients 

they‘ve exclusively treated, and then inform those patients (e.g. general advertisements, etc.) of their new 

location.  This would be devastating for a prospective purchaser.  So make sure your associates are on contract as 

well. 
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3. Check the Lease! 

If you‘re leasing space, you‘ll want to make sure you have a decent lease in place.  Prospective purchasers will be 

looking for things like a long term (including renewal options) of at least 10-15 years, agreed upon and reasonable 

rent for the term and renewal terms, the absence of a demolition clause (you can read up more about demolition 

clauses here), and favourable terms when it comes to things like assigning your lease, parking, signage, use and 

exclusivity (you want to be the only dentist in the building / centre / project, etc.).  If there‘s something bad about 

the lease, you need to amend it with the landlord (use a dental lawyer or Cirrus Consulting) before you can close 

the deal. 

4. Secured Creditors 

Whether you‘re selling assets or shares, or a combination of both, the prospective purchaser won‘t want to take on 

your existing debts and liabilities.  Therefore, you‘ll need to either pay these off and get discharges BEFORE the 

closing OR you‘ll need to provide a promise to do so immediately after the closing (from the proceeds of the 

sale).  Secured creditors are those parties (typically banks and dental supply companies) that have registered a 

personal property security interest against your personal property or your professional corporation‘s property such 

that they can seize it in the event of you defaulting.  The purchaser will want to purchase assets free and clear of 

any and all of these types of incumbrances. 

5. Get an Appraisal 

There are numerous appraisal companies out there (and you can find a list of them here).  Any prospective 

purchaser will want to see an appraisal and so too with their accountant (to let them know if it‘s a good practice) 

and banker.  Now, if you‘re looking to list your practice on the open market, the real estate firms will typically 

charge between $3,500-$7,000 (depending on the complexity of the practice and the time spent appraising the 

assets), but will not charge you if they are allowed to list the practice as well.  Sometimes, in a private deal, the 

parties will agree to split the appraisal costs or the purchaser may pay for the appraisal costs entirely.  Just be 

mindful of who is engaging the appraisal company, paying their fees, etc.  as this may impact the overall valuation 

(although technically it shouldn‘t, we‘ve all heard stories…). 

6. Fill Your Schedule 

Prospective Purchasers will gauge the purchase price on how much they expect to make over the next few years. 

 If you‘re taking it easy, not working as many days / as long hours as you could, then they may see a lot of 

potential in your practice to increase billings, but may not want to pay you top dollar as a result. 

7. Hygiene, Hygiene, Hygiene 

Prospective purchasers are paying top dollar for a strong active-care / hygiene program.  Hygiene programs that 

generate 40% or more of overall billings are sought after the most (think: multiple competitive bids!).  And 

having competent, people-friendly, and efficient hygienists paid an average wage (not 50% of their billings, as 

I‘ve seen some dentists do) is ideal.  So make sure your hygiene program is up to par. 

http://www.dentistlawyers.ca/category/leases/
http://www.dentistlawyers.ca/professional-advisors/
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8. Marketing! 

Do you have a niche focus?  Are you corporate-esk?  Are you like a mom and pop dental shop?  What is the decor 

like on the inside?  What kind of marketing and advertising is being done both on and offline?  What are your 

patients like?  For those practices with a niche focus, they can command a higher premium because they are rare 

commodities. 

9. Check your Equipment 

Did you know that when we represent prospective purchasers, we always request that an equipment technician go 

in to assess the status of the equipment.  This often results in a report that shows that $x must be spent to bring the 

equipment up to speed.  But if the equipment was in good enough shape to begin with, there wouldn‘t be any 

bartering on the price after it was agreed upon!  Spending a few dollars beforehand to make your practice look 

impeccable will go a long way in avoiding re-negotiations later on. 

10. Get Your Team Assembled! 

You‘ll likely be asked to sign a document called a letter of intent.  It‘s a generally non-binding document that sets 

out the key terms upon which a prospective purchaser will buy your dental practice.  But if you haven‘t thought 

about any / all of the above and still go ahead and sign, you could be doing yourself a dis-service.  You need to 

reach out to a competent, responsive, and experienced dental lawyer, dental accountant,, dental banker, and dental 

realtor to make sure you have done everything possible to structure the deal in your favour.  If you‘re looking for 

professionals, check out this list of professional advisors. 
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G. Vendor Promising “Best Efforts” to introduce Patients 

Often times, when dentists are buying / selling a dental practice, the agreement will say that the selling dentist 

must undertake ―best efforts‖ to introduce the purchaser to the practice‘s patients after the sale.  But what exactly 

does this mean?  And can the purchaser sue if  the selling dentist‘s efforts doesn‘t live up to their expectations? 

 Well, in the case of Amonson v. Martin Goldstein Professional Corp., [1994] A.J. No. 970, the Alberta Court of 

Queen‘s Bench faced this very situation. 

In that case, Dr. Leslie E. Amonson decided to retire and sell his practice.  Dr. Martin Goldstein was interested in 

purchasing, and the parties entered into a written agreement.  Part of the agreement stipulated that Dr. Amonson 

―shall use his best efforts to facilitate the orderly transition of the vendor‘s patients to the purchaser and 

otherwise assure to the purchaser the benefit of the vendor‘s connections, custom and goodwill and the vendor 

shall have used his/its best efforts up to the date of cessation of practice to preserve the goodwill of the practice 

which existed as at the closing date‖.  After the sale, Dr. Amonson stayed on for 3 years (although he had the 

option of leaving after 3 months) before retiring.   

After Dr. Amason retired, Dr. Goldstein sued, alleging (among other things) that Dr. Amonson failed to use his 

best efforts to introduce patients or maintain the practice as a going concern. 

The Court reviewed the jurisprudence surrounding the words ―best efforts‖ and wrote the following starting at 

paragraph 24: 

24 The law regarding the meaning of best efforts is summarized by Mr. Justice Dorgan of the British Columbia 

Supreme Court in Atmospheric Diving Systems Inc. v. International Hard Suits Inc. and Can-Dive Services 

Ltd. (1994) 89 B.C.L.R. (2d) 356. After reviewing the authorities at p. 373, he summarizes the principles as 

follows: 

1. ‖Best efforts‖ imposes a higher obligation than a ―reasonable effort‖. 

2. ‖Best efforts‖ means taking, in good faith, all reasonable steps to achieve the objective, carrying the 

process to its logical conclusion and leaving no stone unturned. 

3. ‖Best efforts‖ includes doing everything known to be usual, necessary and proper for insuring the 

success of the endeavour. 

4. The meaning of ―best efforts‖ is, however, not boundless. It must be approached in the light of the 

particular contract, the parties to it and the contract‘s overall purpose as reflected its language. 

5. While ―best efforts‖ of the defendant must be subject to such overriding obligations as honesty and fair 

dealing, it is not necessary for the plaintiff to prove that the defendant acted in bad faith. 

6. Evidence of ―inevitable failure‖ is relevant to the issue of causation of damage but not to the issue of 

liability. The onus to show that the failure was inevitable regardless of whether the defendant made ―best 

efforts‖ rests on the defendant. 
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7. Evidence that the defendant, acted diligently, could have satisfied the ―best efforts‖ test is relevant 

evidence that the defendant did not use its best efforts. 

The ―no stone unturned‖ test has been applied to contracts relating to a wide variety of subject matter. Further, the 

courts routinely imply in term and contracts that the parties will make a reasonable attempt to fulfil their 

respective contractual obligations. Where the parties include a ―best efforts‖ clause in a contract, as they did in the 

case at bar, they must surely intend that something more than ―reasonable efforts‖ be used. 

25 He quotes from an Ontario case, Bruce v. Waterloo Swim Club (1990) 73 O.R. (2d) 709, a decision of Mr. 

Justice Lane at 723. Lane, J. said the following: 

The cases cited earlier show that best efforts means taking, in good faith, all reasonable steps to achieve the 

objective, carrying the process to its logical conclusion and leaving ―no stone unturned‖. The element of good 

faith speaks, of course, to the actual intentions and mind set of the defendant at the relevant time. The standard of 

reasonableness, however, is objective, not subjective. A contract requiring ―best endeavour‖ imports a duty to do 

all that can reasonably be done in the circumstances and the standard of reasonableness is that of a reasonable and 

prudent board of directors acting properly in the interest of their company and applying their minds to their 

contractual obligations. 

Based on this jurisprudence, the Court held that ―Best efforts must be applied in the context of the agreement and 

the state of the business when the agreement was signed.‖  In determining whether ―best efforts‖ had been 

undertaken, the Court turned to Mr. Tyson (an expert on factors involved in the flow of patients and money from a 

selling dentist to a purchasing dentist).  Mr. Tyson listed the following factors which could have been taken over 

the 3 year period when Dr. Amonson stayed on to help ensure that 75-90% of patients would have remained with 

Dr. Goldstein thereafter: 

1. Have a telephone system whereby the telephone is answered in both dentists‘ names. 

2. Have the selling dentist introduce the purchasing dentist as joining the practice by way of personal 

introductions. 

3. Convey the treatment planning process for each patient to the purchasing dentist so that when he took 

over he would understand the treatment planning process. 

4. Have both dentists‘ names on the door. 

5. Consult with each other on patients as a way of introducing the purchasing dentist. 

6. Have the purchasing dentist do emergency work and all work while the selling dentist is on vacation. 

7. Have the selling dentist narrow his field of practice with the rest of the practice being transferred to the 

purchasing dentist. 

8. Have the staff all work essentially as one so there is potential for cross-referral. 
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9. Have some of the recalls transferred to the purchasing dentist at the start of the three year period. In the 

course of identifying this factor, the expert indicated that 75% to 90% of dental patients are on a six 

month recall system. 

10. At the end of the three year period, have the selling dentist mention to patients that the next recall 

would be with the purchasing dentist. 

11. Send out an appropriate letter of introduction. In identifying this factor, the expert acknowledged that 

at the relevant time there were restrictions by the Alberta Dental Association on what a dentist could do in 

terms of recommendation of another dentist. There could not be a formal recommendation but there were 

ways of making a recommendation without saying it expressly. The expert suggested a letter from the 

selling dentist when the purchasing vendor moves into the premises and a letter when the selling dentist 

moves out. This could be accompanied by another letter from the purchasing dentist. 

12. Place an appropriate ad in appropriate newspapers. 

The Court ignored some of these factors since they were not part of the agreement (e.g. having a common 

telephone answering system and a common staff complement) or would have resulted in an early turnover of 

patients (e.g. downsizing the seller‘s practice, etc.). 

But the Court did consider factors such as the state of the recall system, the manner in which Dr. Goldstein was 

introduced (whether personal or a statement by Dr. Amonson in his office), the condition of the charts, and the 

responsibility for sending out a letter of introduction. 

With respect to these factors, the Court found that, while the recall system was not well organized 

or comprehensive, Dr. Goldstein had the opportunity to examine the practice BEFORE he bought the practice.  So 

Dr. Goldstein knew the status of the recall system and accepted it before buying (hence, it wasn‘t Dr. Amonson‘s 

fault). 

Furthermore, while Dr. Amonson may have told his patients in his office (or had his staff tell his patients) about 

Dr. Goldstein, his system of introducing Dr. Goldstein was not very organized.  As a result, some patients were 

missing.  The Court noted that ―introduction‖ could not have meant ―personal‖ introduction since Dr. Amonson 

could have left within 3 months after the sale (and that wasn‘t enough time to personally meet all the patients).  So 

the Court concluded that it meant something less than personal introductions.  A letter of introduction was a 

reasonable thing to do and it was prepared by Dr. Amonson (albeit a short letter that was apparently meant to 

accompany a letter from Dr. Goldstein), but that letter never sent out by Dr. Goldstein; hence, Dr. Amonson 

cannot be faulted for Dr. Goldstin‘s failure to send out the letter. 

With respect to the issue of the charts, Dr. Goldstein complained that many were old and had outdated addresses. 

 But Dr. Goldstein had access to the charts before he signed the agreement.  Hence, there was nothing that Dr. 

Amonson did during the 3 years that he practiced with Dr. Goldstein that diminished the practice as a going 

concern. 
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With respect to the issue of Dr. Amonson‘s failing to make introductions to all patients in accordance with the 

agreement, the court concluded that there was no satisfactory evidence that Dr. Goldstein suffered any loss.  Some 

patients were missed in Dr. Amonson‘s system of introducing Dr. Goldstein.  But even some of those that were 

missed went to see Dr. Goldstein.  And while Mr. Tyson outlined several factors which would negatively impact 

the flow of patients, all of those factors can be attributed to the different styles and work habits of the dentists and 

the lack of early integration of the practices.  Those factors, which were not Dr. Amonson‘s fault, contributed to 

any loss suffered. 

Overall, Agreements of purchase and sale should be drafted by experienced dental lawyers to specify the ―best 

efforts‖ standard and various activities that a selling dentist ought to undertake in order to help transition a 

practice from a vendor to a purchaser.  This could include things from Mr. Tyson‘s list.  While dentists may have 

different personalities and behavioural approaches, if they can agree on what needs to be done, then their 

expectations will be better managed and the transitions should hopefully go smoother. 

 

H. After the Closing  

In what follows, I will explain some of what typically happens after a purchase and sale transaction closes (i.e. 

finishes): 

Employees 

So typically, a purchaser will take on employees ―as is‖ – meaning they haven‘t been terminated, given notice or 

paid out (in lieu of notice) prior to the closing.  This means that the purchaser will inherit all the employee-related 

liabilities (and pent up notice) for the pre-closing time.  So if an employee has been with the vendor for 20 years, 

that means that the purchaser will typically acquire a 20-year employee.  At first glance, this may look bad for the 

purchaser.  Sure, the vendor may have agreed to assume some or all of the termination costs after the closing for a 

set period of time (e.g. 3 months, 6 months, etc.), but the reality is that the purchaser NEEDS this person 

(typically, front desk staff).  So the purchaser can‘t get rid of them unless they absolutely have to because of 

something bad (e.g. fraud, theft, incompetence, etc.). 

So where does that leave the purchaser after the closing?  Well, we generally recommend that the purchaser 

provide their newly acquired staff with notice and then present them with a new employment agreement to sign 

after the notice period expires.  The notice period will depend on the length of time the staff have been there. 

 Under the employment standards act, it‘s up to a maximum of 8 weeks.  Under the common law (i.e. judge made 

law), it could be a number of months.  It will depend on things like what their existing employment agreement 

says (if anything), how long they‘ve been with all previous employers, their ability to find work elsewhere, their 

position, etc. Make sure to speak with a lawyer about these factors.  So you see: providing notice and getting staff 

on new contracts is just one post-closing transition task that we can assist with. 
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Wills and Powers of Attorney 

All of a sudden, the Vendor has a whole whack of cash.  They sold their practice (by the way, now is a great time 

to sell if you‘re a vendor).  And they‘re talking with a financial advisor.  And the advisor tell them to make sure 

they get their Wills and Powers of Attorney up to date.  This way, they can specify how they want their assets 

(e.g. cash, property, securities, etc.) to be distributed when they die.  They should also have a Power of Attorney 

for Personal Care and a Continuing Power of Attorney for Property so that someone else can make decisions on 

their behalf in the event of incapacitation. 

As for the purchaser, well he or she just bought a very expensive asset.  And they should have their Wills in place 

to save on estate administration taxes (assuming they purchased the practice with a dentistry professional 

corporation).  They should also have Powers of Attorney in place so that, in the event they become incapacitated, 

someone can step in and make decisions about their health care / finances / property so that the practice doesn‘t 

suffer as a result.  This will also help avoid legal disputes. 

Transferring Phone #, Fax #, Website, Social Media Accounts 

You may need to do some paperwork to get the phone lines, fax lines, website and social media accounts 

transferred over to you.  There are typically various standard forms that the vendor and purchaser fill out to have 

everything transferred over. 

Maintaining Corporate Minute Book 

Typically, the purchaser will have a professional corporation buy the shares or assets of a dentistry professional 

corporation.  This is done to limit liability and also to make it easier to repay any loans (because corporate 

purchasers are taxed less and therefore have more money to repay a loan and can thus do it quicker than a 

purchaser who is a human being).  Now, after the closing, there‘s some clean-up work that needs to be done.  For 

example, in share sales, the purchaser will need to amalgamate his dentistry professional corporation with the 

vendor‘s and get a new Certificate of Authorization from the College (lots of paperwork goes into this!). 

 Documents also need to be filed with the Ontario government (resignations of officers and directors), and the 

corporate minute book needs to be updated to reflect new officers and directors.  Finally, on an annual basis, the 

corporation‘s minutes need to be maintained so as to comply with Ontario government rules. 
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Tradename 

Oftentimes, a dentist will not want to operate under a professional corporation‘s name (e.g. Dr. Carabash 

Dentistry Professional Corporation) because it really isn‘t savvy when it comes to marketing.  You might want to 

register a tradename with the Ontario government and a practice name with the RCDSO (this is the same name).  

Make sure you get professional advice when it comes to coming up with a name and getting approval for it.  You 

could be in the process of putting a lot of marketing dollars behind the name without actually having it registered 

or approved.  That‘s risky because someone might ask you to stop using that name! 

Equipment 

Assuming you did an equipment inspection (which we generally do when we represent new buyers) prior to the 

sale, you‘ll want to make sure that all the equipment that should be there IS in fact there and also that any work 

that needs to be done to bring it up to par is undertaken immediately.  We‘ve had on occasion a departing dentist 

(vendor) take with them some of the equipment that they were supposed to leave behind for the seller.  This may 

turn into a legal battle.  Just make sure that everything is as it should be.  Also be sure to update the Ministry of 

Health and Long Term Care on the new ownership of any x-ray equipment. 

Bulk Sales Act compliance 

When purchasing assets, the purchaser will typically want the Vendor to comply with the Bulk Sales Act so that 

the Vendor‘s creditors won‘t be able to go after the purchaser for outstanding amounts owed to them.  We discuss 

the Bulk Sales Act at length in this eBook in the context of dentists purchasing assets from other dentists or 

dentistry professional corporations.  Sufficed to say, after the closing, the purchaser‘s lawyer will need to file 

documents (affidavit + seller‘s statement as to creditors) and pay a court fee within a very short period of time at 

the correct court house (i.e. 5 business days).  This is done so that the Bulk Sales Act has been complied with.  

Now, if the vendor had outstanding creditors on the day of the sale but promised to pay them out from the 

proceeds, then the purchaser‘s lawyer will want to follow up and receive evidence of releases / discharges (i.e. the 

creditors acknowledging that they are no longer owed anything).  This is to ensure that the purchaser bought their 

assets free and clear of all charges. 

Closing Financial Statements 

Typically, in a share sale, the vendor will promise to get an accountant to prepare closing financial statements and 

deliver them within 90 days of the closing have taken place.  These closing financial statements will include a 

balance sheet and income statement.  The purchaser must agree with these financials before they can be filed with 

the government.  The vendor will also agree to pay any outstanding taxes owed.  In addition to the closing 

financial statements, the parties may include adjustments that were taken into account only after the fact, such as 

pre-paid expenses (i.e. the vendor paid for these things prior to the closing) like rent, software licenses, staff, etc. 
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Chapter 7: Family Law (Marital Breakdown) 

It‘s important for dentists who are married, or who are contemplating getting married, to understand how their 

finances can be affected if that relationship ever breaks down.  Under section 5(1) of the Ontario Family Law Act, 

when a married couple gets a divorce or is separated and there is no reasonable prospect that they will resume 

cohabitation, their ―NET FAMILY PROPERTY‖ (the couple‘s net increase in wealth during the course of their 

marriage – with a few adjustments) is divided in half.  This translates into an ―EQUALIZATION PAYMENT‖ 

which each spouse is entitled to.  We‘ll discuss how net family property is calculated in the next 8 steps… 

 

A. Equalization of Net Family Property 

Step 1: Determine the Value of the Property on the Separation Date 

The first step to calculating net family property involves looking at the end of the marriage.  What property did 

each spouse own at the end of the marriage?  Property will include things like real property (e.g. land, buildings, 

homes, cottages, condos, etc.) or personal property (e.g. money, securities, RRSPs, paintings, chattels, cars, boats, 

collectibles, etc.).   

Importantly, Ontario courts have consistently held that a license to practice dentistry does not constitute property 

which can be valued and added to net family property.  In Caratun v. Caratun, [1992] O.J. No. 1982, the Ontario 

Court of Appeal held that a dental license is not property because it doesn‘t fit the definition of property in various 

ways: the license is not transferable (whereas property is), the license requires the personal efforts of the dentist in 

order to be of any value in the future (and work to be performed by either spouse in the future is not included in 

the definition of net family property), and the only difference between the license and any other right to work is in 

its exclusivity (but any such attainment should not be considered ―property‖ under the Act).  Apart from these 

difficulties, the Court of Appeal also noted the inherent difficulty of trying to value a dental license: 

22     It is clear from the considerations referred to above, that there are substantial difficulties, both 

practical and conceptual, in treating licences as ―property‖. In addition, the valuation of such a right 

would be unfairly speculative in the matrimonial context. A myriad of contingencies, including 

inclination, probability of success in practice of the profession, length of physical and mental capability to 

perform the duties of the profession, competition within the profession, and many others, all render a fair 

valuation of the licence unusually difficult. But a further potential inequity arises: support orders may be 

varied if circumstances change, but no amendment of an equalization payment is possible regardless of 

changed circumstances. 

... 
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25     For all of the above reasons it is my view that a professional licence does not constitute property 

within the meaning of s. 4 of the F.L.A. 

The Court of Appeal‘s view that a dental license is not ―property‖ for the purposes of calculating net family 

property was reiterated by the Ontario Superior Court of Justice in David v. David [2004] O.J. No. 5022 and 

Thompson v. Thompson, [2005] O.J. No. 1038. 

Once each spouse puts together a list of their property, they need to determine the VALUE of that property.  

Determining VALUE requires two things: (1) a valuation method and (2) a date on which to value the property.  

The valuation method is typically FAIR MARKET VALUE.  In other words, what would it cost to go out in the 

market and buy this piece of property from a complete stranger (instead of a friend or family member who would 

give you a deal)?  We don‘t care about the book value (i.e. what was the original cost of the property) because this 

won‘t reflect the fair worth of the property.  The DATE on which the property is being valued is the earliest of the 

following dates: 

 date of separation (where there is no reasonable prospect that the couples will resume cohabitation); 

 the date a divorce is granted; 

 the date the marriage is declared a nullity; or 

 the date that one of the spouses dies, leaving the other spouse surviving. 

If both spouses own property together (e.g. joint bank account), half of the value of that property is attributed to 

each spouse.   

Now some assets are going to be hard to value (e.g. pensions, securities, business interests, etc.). You may need 

the assistance of a professional valuator / appraiser to figure this out.  In David v. David [2004] O.J. No. 5022, the 

Ontario Superior Court of Justice heard two different views from valuators about the asset value of a dental 

practice.  The court ultimately fixed a midpoint value between the two opinions at $102,500 for the goodwill and 

a total value of the dental practice at $249,000 at the date of separation.  In coming to that conclusion, the court 

took into consideration: the age and location of the dental practice, the patient base, the management style and 

office protocols of the dental practice, data from another similar practice which the dentist had previously sold, a 

commonsense and market comparison capitalization rate (i.e. the yield of income to capital).  To this valuation, 

the court added accounts receivable (i.e. money which was owed to the dental practice by patients) of $20,046.   

Finally, it‘s important to keep in mind that not all property is to be included in this calculation.  There is some 

property (e.g. pre-marital assets, gifts or inheritances received during the course of the marriage, life insurance 

proceeds, etc.) that are NOT TO BE INCLUDED – but I‘ll get into this below.  It‘s just a good idea to keep in 

mind. 
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So with all this in mind, lets say, for arguments‘ sake that here are the values of the two spouse‘s property as of 

the date of separation: 

 Husband: $200,000 

 Wife: $100,000 

 

Step 2: Subtract Debts on the Separation Date 

Recall that we‘re looking for the NET INCREASE IN WEALTH for each spouse during the course of the 

marriage.  That‘s why we need to subtract the total debts of each spouse from their property values as of the date 

of separation.  This will give us a net amount for each spouse as of the Separation Date.  This would include 

things like credit card debts, lines of credit, loans, and business expenses and liabilities (e.g. rent, leases, associate 

pay, employee wages, etc.).  In David v. David [2004] O.J. No. 5022, for example, the court deducted 

$164,605.71 worth of expenses related to a dentist‘s practice (e.g. for employee wages, associate payments, lab 

charges, taxes, condominium charges, equipment rental, etc.).  The court also deducted a $51,281 line of credit 

which the dentist had used to finance the dental practice. 

Going back to our example above, let‘s assume that the husband had debts of $100,000 and the wife had debts of 

$50,000.  That means that each of their net asset value as of the date of separation would be as follows: 

 Husband: $100,000 

 Wife: $50,000 

 

Step 3: Determine the Value of the Property on the Date of Marriage 

By this stage, we now have the final figure to be used in determining what the NET INCREASE IN WEALTH for 

each spouse was during the course of their marriage.  Now we need to do the same thing AT THE BEGINNING 

OF THEIR MARRIAGE!  So we start off by listing the property and determining the value of that property at the 

beginning of the marriage.  We would use, however, the FAIR MARKET VALUE of the property on the DATE 

OF MARRIAGE (not the current date).  So lets assume the following values can be attributed to each spouse at 

the beginning of their marriage: 

 Husband: $150,000 

 Wife: $25,000 
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Step 4: Subtract Debts on the Date of Marriage 

As with when you‘re trying to find the NET WEALTH of each spouse on the date of separation, you must also do 

the same for each spouse on the date of their marriage.  That means you must subtract their debts and liabilities 

from their assets as of that date.  So let‘s assume that the husband had debts of $50,000 and the wife had debts of 

$100,000.  Taking into consideration their assets (Step 3), that would mean that the husband and wife were worth 

the following at the beginning of the marriage, respectively: 

 Husband: $50,000 

 Wife: -$75,000 

Now, just to clarify, how is it that a person can have a negative net worth at any given point?  Well, they can have 

assets (e.g. car, home, money in bank account).  But their debts and liabilities are simply greater than their assets.  

Perhaps they have lots of credit card bills.  Or maybe they borrowed money to acquire some of their assets.  Or 

maybe they spend more than they earn so they don‘t have disposable income.  That explains why the Wife, in this 

example, had a negative net worth of $75,000 at the date of the marriage. 

 

Step 5: Determine Net Family Property 

Now that we have a starting figure (net wealth of each spouse at beginning of marriage) and an ending figure (net 

wealth of each spouse at end of marriage), we can find out the difference.  This figure represents the net family 

property of each spouse.  Now don‘t get ahead of yourself: you still need to make certain adjustments (Step 6), but 

this is the starting point.  So based on our example above: 

 Husband: $100,000 – $150,000 = (-$50,000) 

 Wife: $50,000 – (-$75,000) = $25,000 

Now, if net family property for a spouse is a negative number (e.g. the Husband above), then he or she is given a 

―0″.  In other words, there is NO NEGATIVE VALUE attributed to his or her net family property.  It can never be 

a negative number.  Only ―0″ if the spouse was actually worth LESS on the date of separation than they were at 

the date of marriage.  That‘s what section 4(5) of the Ontario Family Law Act says.  So now our NET FAMILY 

PROPERTY for each spouse would be: 

 Husband: $0 

 Wife: $25,000 
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Step 6: Subtract Certain Items 

Now before we go ahead and find the difference between each spouse‘s NET FAMILY PROPERTY, we need to 

exclude certain items.   This is what the Ontario Family Law Act says.  Here are the things to exclude: 

 gifts or inheritances from a third person after the date of the marriage; 

 income from gifts or inheritances from a third person after the date of the marriage IF the donor or  

   testator has expressly stated that it is to be excluded from the spouse‘s net family property; 

 damages or a right to damages for personal injuries, nervous shock, mental distress or loss of  

   guidance, care and companionship, or the part of a settlement that represents those damages; 

 proceeds or a right to proceeds of a policy of life insurance, as defined under the Insurance Act,  

   that are payable on the death of the life insured; 

 property which things mentioned above can be traced and attributed to (e.g. gifts or inheritances  

   used to purchase certain property); 

 property that the spouses have agreed by a domestic contract (e.g. Pre-Nup, Marriage Contract,  

   or Separation Agreement) is not to be included in the spouse‘s net family property; and 

 unadjusted pensionable earnings under the Canada Pension Plan. 

OK, so in our example, since the husband had a net family property of $0, there‘s no point in deducting anything 

else.  We simply look at the wife‘s net family property of $25,000 and see if we can deduct the value of any of the 

above.  If we assume, for example, that the wife inherited $5,000 as a gift from her father‘s estate after he died, 

then we can exclude that (assuming that there‘s nothing in prenup, marriage contract, or separation agreement that 

says otherwise).  This means that the wife‘s adjusted net family property will be $20,000 ($25,000 – $5,000). 

 Husband: $0 

 Wife: $20,000 

 

Step 7: Find Difference Between Net Family Property 

OK, so now that we have both spouse‘s net family property, we find the difference between the two.  In this case, 

the difference is $20,000 (the husband had $0 and the wife had $20,000).  
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Step 8: Divide Difference of Net Family Property by 2 

The final step is to divide the difference between the Husband and the Wife to create an EQUALIZATION 

PAYMENT which each spouse is entitled to when they separate.  Dividing $20,000 by 2 means that each spouse 

is entitled to $10,000. 

That, my friends, is a detailed example of how property generally gets divided pursuant to an EQUALIZATION 

OF NET FAMILY PROPERTY REGIME under Ontario Family Law.  You find the NET INCREASE IN 

WEALTH for each spouse, take the difference between the two spouses, and then divide that figure by two to 

determine the EQUALIZATION PAYMENT which each spouse is entitled to. 

So now that you understand how property is GENERALLY DIVIDED, in the next section, I‘ll talk about how this 

REGIME can be altered through a Prenuptial Agreement (entered into before marriage) or Marriage Contract 

(entered into during the marriage), which are also known as ―Domestic Contracts‖.  The regime can also be 

altered through a Separate Agreement (entered into upon the breakdown of the marriage).  All of these agreements 

are called domestic contracts and are governed by the Ontario Family Law Act. 

 

B. Prenuptial Agreements | Marriage Contracts 

A ―Prenuptial Agreement‖ is a written contract between two people who intend to be married.  A Prenuptial 

Agreement refers to the fact that it is entered into BEFORE marriage.  During the course of the marriage, 

however, the couples may enter into a similar contract which is called a ―Marriage Contract‖.  The name doesn‘t 

really matter: it‘s just important to realize that they can be entered into prior to or during the marriage.  These 

Agreements deal with the parties‘ respective rights and obligations during and after their marriage (or on death) 

and can deal with things like: ownership or division of property, support obligations, the right to direct the 

education and moral training of children, and any other matter in the settlement of their affairs (s. 53 of the 

Ontario Family Law Act).  Importantly, a Domestic Contract CANNOT say who will have custody of, or access 

to, children if the relationship ends.  Furthermore, a Domestic Contract cannot prevent a spouse from being in 

possession of the matrimonial home – irrespective of who owns it!  This is discussed in greater detail below.  

Finally worth mentioning is that a Domestic Contract does not need to deal with all rights and obligations 

concerning the relationship: it can only be concerned with one asset (e.g. a house, the shares of a dentistry 

professional corporation, etc.) or one obligation (e.g. support to one party upon termination). 
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When are they used? 

Domestic Contracts are used by couples who are not necessarily living together but who plan on getting married.  

They are used by parties who want certainty, predictability and control over their financial affairs in case the 

relationship breaks down.   There are a number of reasons why couples or particular spouses may insist in having 

a Domestic Contract.  First, a spouse who is wealthier than the other spouse may want to avoid having to share 

their increased wealth if and when the marriage breaks down.   With a Domestic Contract, certain assets – such as 

pensions, real estate, the shares of a dentistry professional corporation etc. – can be kept away from the other 

spouse if this happens.  Second, a Domestic Contract can be used to make special arrangements for particular 

property in which one or both spouses have an interest.  Such property may include business interests (e.g. 

dentistry professional corporations).  A Domestic Contract may allow the parties to determine who owns what 

upon a breakdown of the marriage, instead of just having legislation and courts make that determination.  Finally, 

a Domestic Contract can be used to establish specific spousal obligations in advance of the marriage breaking 

down. 

 

C. Challenging a Domestic Contract 

A Domestic Contract can be challenged in various ways relating to the substance (i.e. terms and conditions) of the 

Agreement or the process in which it was entered into.  This was discussed above in greater detail with respect ot 

the substantive and procedural deficiencies which apply to restrictive covenants.  The Ontario Family Law Act 

also outlines various ways in which these Agreements can be challenged by a party.  A party can make an 

application to a court to have a Cohabitation Agreement – in whole or in part – set aside on the basis under section 

56(4) that: 

(a) a party failed to disclose to the other significant assets, or significant debts or other liabilities,  

  existing when the domestic contract was made; 

(b) a party did not understand the nature or consequences of the domestic contract; or 

(c) otherwise in accordance with the law of contract. 

In Loy v. Loy, [2008] W.D.F.L. 351, the Ontario Superior Court of Justice reviewed the jurisprudence concerning 

section 56(4).  In that particular case, Mrs. Loy had challenged the validity of a Marriage Contract which she had 

entered into.  The Court found no grounds to set aside that domestic contract.  Here is the Court‘s reasoning under 

section 56(4): 
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Section 56(4) 

174     This section of the Family Law Act gives a court the power to set aside a provision or an entire 

agreement, if it falls within one of the enumerated categories. Mrs. Loy has submitted that the domestic 

contract in this case should be set aside due to a lack of financial disclosure and a lack of independent 

legal advice. She also submits that Mr. Loy pressured her to sign the contract and that she did so under 

duress. Duress would be a factor the court could consider under section 56(4)(c) as otherwise in 

accordance with the law of contract. 

175     In Hartshorne, (2004), 47 R.F.L. (5th) 5 (S.C.C.), the Supreme Court of Canada reiterated that the 

approach to be taken in determining the weight to be accorded to an agreement is the two-stage analysis 

laid out in Miglin, 2003 SCC 24, and, further, that there is no ―hard and fast‖ rule regarding the level of 

deference accorded to marriage agreements as compared to separation agreements. 

176     In Rosen, (1994), 3 R.F.L. (4th) 267 (Ont. C.A.), the Ontario Court of Appeal confirmed that 

courts do not have a general discretion to set aside contracts that appear to be unfair. It is only where the 

bargain reaches the level of unconscionability that the contract should be set aside. 

177     In LeVan, (2006), 82 O.R. (3d) 1 (Ont. S.C.J.), Backhouse J. held that the proper approach under s. 

56(4) is to first determine if a claimant can bring him or herself within one of the enumerated subsections. 

If the claimant is successful, then it must be determined whether the court should exercise its discretion in 

favour of setting the contract aside. 

 

Failure to Disclose 

178     Under subsection 56(4)(a) if substantial assets or liabilities were not disclosed, then a court has 

discretion to set aside the agreement. In LeVan, Backhouse J. held that this section places a positive duty 

on every spouse to make complete, fair and frank disclosure of all financial circumstances before the 

parties enter into the contract. Notwithstanding this requirement, not every breach will result in setting 

aside the agreement. Justice Backhouse, relying on Dochuk v. Dochuk, (1999), 44 R.F.L. (4th) 97 (Ont. 

Gen. Div.) and Demchuk v. Demchuk, (1986), 1 R.F.L. (3d) 176 (Ont. H.C.) set out the factors to be 

taken into consideration when exercising judicial discretion, including whether: 
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(a) there has been concealment of the asset or material misrepresentation; 

(b) there has been duress, or unconscionable circumstances; 

(c) the petitioning party neglected to pursue full legal disclosures; 

(d) the petitioning party moved expeditiously to have the agreement set aside; 

(e) the petitioning party received substantial benefits under the agreement; 

(f) the other party has fulfilled his or her obligations under the agreement; 

(g) the non-disclosure was a material inducement to the aggrieved party entering into the 

agreement. 

179     In Baxter v. Baxter, (2003), 41 R.F.L. (5th) 23 (Ont. S.C.J.), similar to LeVan, a list of factors 

relevant to the court‘s discretion in setting aside an agreement due to lack of financial disclosure was 

enumerated: 

1. Whether the funds existed at the time of the signing of the agreement; 

2. Whether the party seeking to set aside on this basis knew the facts were different than originally 

stated but decided not to inquire further about details, or neglected to pursue full legal disclosure; 

3. Whether there was concealment or misrepresentation; 

4. Whether there was duress, or unconscionable circumstances; 

5. Whether the non-disclosure was material; how important would the non-disclosed information 

have been to the negotiations; 

6. Whether the agreed-upon terms are reasonable and fair; would they have been different had all 

the facts been known; 

7. Whether the request to set aside is made expeditiously. 
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Examples of Cases Decided Under s. 54(4)(a) 

180     In Baxter, the husband had disclosed the existence of shares to his wife during settlement 

negotiations, and provided a valuation of the shares as of the date of separation; however, he did not 

disclose that they had been sold for $2.95 million post-separation. Justice Olah held that while the sale 

would not effect the net equalization payment, it was relevant to the determination of child and spousal 

support. In light of the provision in the minutes of settlement that the division of property and quantum of 

child support were ―inextricably intertwined‖, the agreement was set aside for non-disclosure. 

181     In LeVan, the husband had deliberately failed to disclose his income and assets and misrepresented 

the purpose and extent of the contract to the wife. Additionally, the husband had interfered in the wife‘s 

receipt of independent legal advice. Because of the cumulative weight of all the factors, Backhouse J. 

exercised her discretion to set aside the marriage contract. 

182     In Armstrong v. Armstrong, [2007] W.D.F.L. 255 (Ont. C.A.), the Ontario Court of Appeal 

reversed the trial judge‘s findings with respect to disclosure. The Court held that the wife was aware of 

the husband‘s assets and had as much ability to value them as he did, therefore there was no ground upon 

which to set aside that part of the agreement. 

183     The financial disclosure in the Loy marriage contract was not detailed and contained only estimates 

as to ―global net worth‖ for each party. However, Mrs. Loy did not seek further disclosure, which, in fact, 

would have indicated that Mr. Loy had overestimated his worth in the agreement. 

184     The Applicant did not suggest she would not have signed the marriage contract if she had more 

complete financial disclosure. I accept the Respondent‘s submission that such a position would not make 

sense given the fact that more complete disclosure would have revealed that the Applicant had 

significantly underestimated her net worth while the Respondent had significantly overestimated his. The 

Applicant cannot rely on her own failure to provide accurate disclosure to set aside the contract. The 

Respondent disclosed his income. 

 

 



 
 

 

 

Ontario Dental Law            Page 180 of 209 

 

Independent Legal Advice 

185     The Family Law Act does not require independent legal advice a prerequisite to the formation of a 

domestic contract, nor is it a requirement at common law: Somerville v. Somerville, [2005] W.D.F.L. 

1957 (Ont. S.C.J.).  Rather, independent legal advice is closely related to s. 56(4)(b), under which a 

marriage contract may be set aside if a party did not understand the nature or consequences of the 

contract. 

186     In Hartshorne, the Supreme Court of Canada noted that: 

[i]ndependent legal advice at the time of negotiation is an important means of ensuring an 

informed decision to enter an agreement. 

187     In Atkinson v. Atkinson, [1990] W.D.F.L. 1135 (Ont. H.C.), Ross J. stated that: 

in reference to the significance of independent legal advice...what must be considered is whether 

the parties freely and willingly entered into the bargain. 

Examples of Cases Decided Under s. 54(4)(b) 

188     In Settle-Beyrouty v. Beyrouty, (1996), 24 R.F.L. (4th) 318 (Ont. Gen. Div.), the parties executed a 

marriage contract and each acknowledged receipt of independent legal advice. The wife alleged in her 

application for support that she did not respond truthfully when asked by the respondent‘s lawyer whether 

she had obtained independent legal advice. She submitted that, as she did not receive independent legal 

advice, she did not understand the consequences of the marriage contract. Justice Dunnet held that courts 

should be loathe to set aside an agreement where a spouse did not avail himself or herself of the 

opportunity for independent legal advice. According to Dunnet J., the wife was 

intelligent, articulate and well-educated. She [was] employed in a responsible position. I have no 

doubt that she was aware of the nature and contents of the contract and she understood them. 

189     In Keough v. Keough,(2005), 248 Nfld. & P.E.I.R. 165 (N.L. T.D.), the Newfoundland and 

Labrador Supreme Court determined that an agreement concerning the matrimonial home resulted in 

inequity for the husband, since it excluded him from having any interest in the property. The husband had 

been given an opportunity to seek independent legal advice but decided not to pursue it. The Court upheld 

the agreement since the husband signed of his own free will and understood the nature and consequences 

flowing from the contract. 
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190     Mrs. Loy was familiar with domestic contracts and the role that legal advice should play in 

executing them, since she had signed an agreement with the aid of a notary public in her first marriage. 

Further, as mentioned above, there was no urgency in signing the contract as a wedding date had not been 

set, the parties were living in different countries and her immigration status had not been resolved. Mrs. 

Loy is an educated, intelligent woman who would have understood the seriousness of the agreement. 

Although she had the means and time to seek legal advice, she chose not to. As held in Beyrouty, a court 

should be loathe to set aside a domestic contract where a party chose not to seek independent legal advice. 

191     The position of the parties at the date of separation is not a significant departure from the 

reasonable expectations each party would have had at the time the contract was negotiatied. I find that 

Mrs. Loy‘s lack of employment is not related to the marriage or the separation but is of her own choosing. 

No explanation was provided as to why she has not become certified in Canada or why she cannot 

undertake employment of any kind. 

Financial Disclosure 

192     Under s. 56(4)(a), an entire contract may be set aside if a party has failed to disclose significant 

assets. Although the disclosure in the marriage contract was not detailed, Mrs. Loy did not seek further 

disclosure. In fact, Mr. Loy overestimated his net worth in the agreement; therefore, this argument is not 

persuasive. 

193     Under s. 56(4)(b), an entire contract may be set aside if a party did not understand its‘ nature or 

consequences. Mrs. Loy argues that she did not receive independent legal advice and, hence, could not 

understand the contract. However, Mrs. Loy is an intelligent, educated, businesswoman who had previous 

experience with marriage contracts in her native South Africa. Although she may not have been familiar 

with Canadian law, she did not seek independent legal advice and signed the contract freely. A court 

should be loathe to set aside a contract when a party did not avail herself of independent advice. 

194     The Applicant knew what she was doing when she relocated herself and her children to Canada. 

She knew the income she was giving up by leaving the two businesses behind. The Applicant has not 

attempted to explain why she is not able to earn any income at all. She was able to persuade a bank to loan 

her money to purchase two condominiums during the marriage without any financial assistance or backing 

from Mr. Loy. 
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In Loy v. Loy, Mrs. Loy also challenged the validity of the domestic contract on the basis of section 33(4) of the 

Family Law Act.  That section says that a Court may set aside a provision for support or a waiver of the right to 

support in a Cohabitation Agreement and may set support: 

(a) if the provision for support or the waiver of the right to support results in unconscionable  

  circumstances; 

(b) if the provision for support is in favour of or the waiver is by or on behalf of a dependant who  

  qualifies for an allowance for support out of public money; or 

(c) if there is default in the payment of support under the contract at the time the application is made. 

 

Once again, however, the Court disagreed with Mrs. Loy and found no reason to set aside the provision of 

support in the domestic contract before it.  Here is the Court‘s reasoning with respect to section 33(4): 

 

Section 33(4) 

 

162     Section 2(10) of the Family Law Act provides that a contract is determinative of the rights between 

the parties unless the Act provides otherwise.  Section 33(4) is one of the ways that the Act ―provides 

otherwise‖.  Under this section, a court may not set aside an entire agreement; rather, only a provision for 

support or a waiver of the right to support may be overruled. Since s. 33(4) is concerned only with 

support, the property arrangement in the agreement cannot be altered [footnote: In fact, if the domestic 

contract is held to be valid (i.e. not set aside), then a court cannot alter the property provisions since there 

is no power to do so in the Family Law Act]. 

 

163     The relevant subsection in this case is s. 33(4)(a), that is, ―the provision [...] results in 

unconscionable circumstances‖. 

 

164     Scheel v. Henkelman, (2001), 52 O.R. (3d) 1, 11 R.F.L. (5th) 376 (Ont. C.A.), a decision of the 

Ontario Court of Appeal, discussed several important aspects of s. 33(4)(a). First, the Court of Appeal 

held that the section is directed only to unconscionable circumstances and not entire agreements: 

 

The use of the phrase ―results in‖ in s. 33(4)(a) means that the subsection is not directed to 

unconscionable agreements, but to unconscionable results of a provision waiving support. An 

agreement which was fair and reasonable when it was signed, may, through circumstances that 

occur in the future, result in unconscionable circumstances at the time of a support application. 
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165     The Court discussed the meaning of ―unconscionable‖ in the subsection. Adopting the discussion 

of the Ontario High Court in Newby v. Newby, (1986), 56 O.R. (2d) 483 (Ont. H.C.), it was held to mean 

―shocking to the conscience of the Court‖. The factors to be considered in determining whether 

unconscionable circumstances have resulted are: 

 

(a) the circumstances surrounding the execution of the agreement, including the fact that each 

party was represented by competent counsel, the absence of any undue influence, the good faith 

and the expectations of the parties; 

 

(b) the results of the support provisions of the agreement, including any hardship visited upon a 

party; and 

 

(c) the parties‘ circumstances at the time of the hearing including their health, employability and 

ability to maintain their life-style. 

 

Also, blameworthy conduct may be considered by the Court. 

 

Examples of Cases Decided Under s. 33(4)(a) 

 

166     In Scheel, the applicant woman was living on a meagre monthly pension following the breakup of 

her 11-year cohabitation with the respondent, who had assets approaching $3 million. The Court of 

Appeal held that it was clear the woman was enduring significant economic hardship and that the man had 

the ability to support her. Give the relative circumstances of the parties, it would be shocking to the 

conscience to require the woman to live on her modest pension. The Court awarded the woman monthly, 

indefinite support. 
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167     In Mongillo v. Mongillo, 2007 CarswellOnt 2731 (Ont. S.C.J.), a recent case concerned with s. 

33(4)(a), Wood J. determined that the circumstances at the time of application were not so extreme as to 

be unconscionable. Even though the wife was unable to earn any significant amount of money due to 

ongoing health problems and had been influenced by the husband‘s father during the negotiations, the 

waiver of spousal support had not caused the degree of hardship that one would expect. Indeed, the wife 

had received a gift of one-half the value of a home from the husband‘s father and the option was available 

to free up this capital. Justice Wood also reiterated that simply because unforeseen circumstances have 

caused hardship to one party does not mean that a properly negotiated domestic contract shall be 

overridden by s. 33(4). A review of Scheel and Desramaux v. Desramaux, (2002), 216 D.L.R. (4th) 613 

(Ont. C.A.) (wife forced to live on savings as she was limited to baby-sitting to support herself. The 

agreement for time-limited support was premised on the assumption that she would be self-sufficient 

within five years, which was unrealistic and had not occurred) led Wood J. to conclude that: 

 

In each of these decisions, the Court of Appeal took into account the present circumstances of the 

parties. In each case, it also clearly took into account in [sic] the conduct of the parties while they 

were together and subsequent to their separation. In each case, the party seeking support was 

destitute or close to it, and the party from whom support was sought lived an affluent lifestyle and 

had amassed significant assets. As well, in each case, the court found some element of 

blameworthiness in the conduct of the party from whom support was sought. 

 

168     The provision waiving support in the Loy marriage contract is not ―shocking to the conscience of 

the Court‖. The parties had both been married before and both had children from their first marriage. Each 

party was a successful business person and financially independent. The first factor to evaluate is the 

circumstances surrounding the execution of the agreement. Both parties had the opportunity to obtain 

independent legal advice prior to signing the contract; there was no interference by Mr. Loy with Mrs. 

Loy‘s ability to obtain this advice. Mrs. Loy claims to have been pestered by Mr. Loy to sign the 

agreement; however, she must have realized there was no urgency in signing as a wedding date had not 

been set, the parties were living in different countries and her immigration status had not been resolved. 

Mrs. Loy had previous experience with domestic contracts and is an educated, intelligent woman who 

would have understood the seriousness of the agreement. She had the means to seek legal advice and 

chose not to, for whatever reason. 
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169     The financial circumstances of Mrs. Loy at the time of hearing are not clear. She states she has not 

looked for work or received any income other than the temporary spousal support since separation. She 

provided no explanation for why she cannot seek some employment. She has not taken any steps since 

separation to become certified as an accountant in Canada since separation. She has taken no steps in 

Canada to upgrade except for two night courses at Wilfred Laurier University in 1999. She testified she is 

continuing in her correspondence program and has nearly completed a Bachelor‘s degree in Management. 

This degree will be her third post-secondary education program. Yet, she offers no explanation as to why 

she cannot secure employment. In fact, she stated in cross-examination that she has not made any efforts 

to seek employment since the separation in February 2005. 

 

170     The circumstances that Mrs. Loy claims have resulted in financial hardship to her cannot be 

described as unforeseen. She knew what she was doing when she left South Africa to live in Canada with 

her children. Mrs. Loy‘s net worth at the time of separation was $881,212.00. She had the financial ability 

to purchase two condominiums during the marriage without any financial contribution from Mr. Loy. She 

was able to persuade a bank to finance these purchases. She is not destitute. 

 

171     I find that there is no blameworthy conduct on the part of Mr. Loy with respect to the execution of 

the contract. He did not place undue duress upon Mrs. Loy. I am satisfied that Mr. Loy and Mr. Lang did 

everything they could to direct Mrs. Loy to seek independent legal advice. I accept the evidence of Mr. 

Lang that he urged Mrs. Loy to seek independent advice from an Ontario lawyer, being aware that she had 

a sister who practiced law in South Africa. Mrs. Loy‘s evidence is not credible. She states that she did all 

that she could to retain a lawyer familiar with Ontario law. Her efforts did not have to stop after she 

signed the contract. She did not marry Mr. Loy until 5 months after the contract was signed. If there was 

something in the contract she did not understand when she signed it she had a lot of time to obtain the 

advice or information she needed before she married Mr. Loy. As an educated and experienced 

businesswoman Mrs. Loy would know the importance of a contract. Whether or not she understood 

Canadian law is not as significant as the fact that she certainly would know that she was signing a 

document that impacted on her future rights and obligations. 

 

172     I accept Mr. Loy‘s evidence that there was no urgency to the signing of the contract in February 

1997. 

 

173     There is no evidence to suggest the parties were not equal bargaining partners or that one preyed 

upon the other. 
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D. Tips to avoid having an invalid and unenforceable Domestic Contract 

Based on the jurisprudence, here are some tips to avoid having your Cohabitation Agreement rendered invalid and 

unenforceable by a Court: 

 

Provide Adequate Disclosure 

Adequate disclosure depends on the circumstances.  Clearly, the list of assets, liabilities, income, etc. listed in 

Schedule ―A‖ is a great start.  But what about providing values?  If it‘s possible to put down approximate values 

of the most substantial items (e.g. assets, liabilities, etc.), then that would be a good idea. Sometimes, the person 

making disclosure can only guess – perhaps based on their knowledge. 

 

Negotiate the Agreement 

There will always be some issues that have to be negotiated, regardless of how significant or trivial they may 

appear to some people.  The fact of the matter is that evidence of negotiation (i.e. that a party reviewed and put 

forward their own position – and perhaps even compromised to get a result) strengthens the view that the 

Agreement is valid and enforceable.  Negotiating also means giving enough time for the parties to review and 

revise the Agreement; rushing things before the period of cohabitation begins could be disastrous! 

 

Get Independent Legal Advice 

Independent legal advice is NOT a formal requirement under the Family Law Act (or under the common law) to 

have a valid and enforceable Domestic Contract.  That said, its presence helps to eliminate (except in the most 

exceptional circumstances) the ability for one party to have a court set aside the Domestic Contract on the basis 

that it did not understand ―the nature or consequences of the‖  Domestic Contract or to set it aside ―otherwise in 

accordance with the law of contract‖.  Basically, having an independent lawyer gives the impression that the 

lawyer‘s knowledge and understanding is transferred to the party (because of the solicitor-client relationship and 

because it makes common sense).  If it didn‘t mean that, then the idea of having independent legal advice would 

be meaningless.  One other thing: it is best not to have a party or their lawyer recommend a lawyer for the purpose 

of obtaining independent legal advice. There are lots of lawyers out there who can review the Agreement, advise 

the other party, and render a certificate of independent legal advice; leave it to the other party to do this for 

themselves.  Things can look bad for you if you arrange to do it for them! 



 
 

 

 

Ontario Dental Law            Page 187 of 209 

 

Draft Appropriately 

The final agreement should reflect the negotiated agreement between the parties.  Clear and simple language 

should be used.  This will prevent the other side from saying that they didn‘t understand the terms of the 

agreement.  It will also help prevent a court from using its own interpretation to fix things.  Remember: mistakes 

will not be looked upon favourably – particularly against the party who drafted the final Agreement! 

 

E. What if a Domestic Contract is set aside? 

If a court sets aside a Prenuptial Agreement, then that Agreement will not apply to the termination of the parties‘ 

relationship.  So what COULD govern the ownership or division of property and support obligations? Well, the 

Family Law Act would govern the ownership and division of property, while the Divorce Act would govern 

spousal and child support issues.  Under the Family Law Act, absent a valid domestic contract (such as a 

Prenuptial Agreement), the net worth of the couples during the course of their marriage is equalized (as discussed 

above.  Finally, if the Prenuptial ends because one of the parties dies, then the Succession Law Reform Act could 

impose support obligations on the deceased party‘s estate.  That Act COULD apply if the parties were spouses (as 

defined above under the Family Law Act) and the deceased spouse was providing support or was under a legal 

obligation to provide support immediately before his or her death. Here, if the deceased spouse failed to provide 

proper support for the remaining spouse, the latter could apply to the court for proper support. 

In addition to these statutes which could govern the ownership and distribution of property, there are other 

arguments which parties could make if the statutes didn‘t apply for some reason.  For example, absent an 

agreement that says otherwise, gifts and inheritances are typically excluded from NET FAMILY PROPERTY 

under the Family Law Act.  But under the equitable doctrine of Unjust Enrichment and Constructive Trust 

(discussed below), the other spouse could claim an interest to such property. 
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Unjust Enrichment 

The doctrine of unjust enrichment is not found in any statute.  Rather, it is an old judge-made law that allows one 

party to claim compensation from another party on the basis of an unjust enrichment.  3 requirements must be met 

in order for a spouse to claim unjust enrichment: 

(1) an enrichment enjoyed by the other spouse; 

(2) a corresponding deprivation suffered by the complaining spouse; and 

(3) the absence of a juristic reason for the enrichment. 

Now, it these 3 elements exist, then a spouse may be entitled to damages. Where simply having the other spouse 

pay money is not enough, then the doctrine of CONSTRUCTIVE TRUST comes into play. 

 

Constructive Trust 

If there was an unjust enrichment and there was a link between the contribution that founds the action and the 

property in which the constructive trust is claimed, then the complaining spouse may receive an ownership 

interest in that property. To recap, the idea behind a constructive trust is as follows.  The marriage ends.  Only one 

spouse holds title to property.  If there was an unjust enrichment and monetary damages would not be a sufficient 

remedy, then the complaining spouse may receive an ownership interest in the other spouse‘s property. 

 

F. Dealing with the Matrimonial Home 

Even if a Prenuptial Agreement deals with the matrimonial home (e.g. it will be owned solely by one person upon 

termination of the marriage, etc.), that Agreement cannot supersede each spouse‘s right to possess the matrimonial 

home under the Family Law Act. 

Part II of the Family Law Act deals with the ―Matrimonial Home‖.  This is the home that either a spouse has an 

interest in or, if the spouses are separated, was at the time of separation ―ordinarily occupied by the person and his 

or her spouse as their family residence‖.  OK, so what‘s so special about the matrimonial home?  Well, section 

19(1) of the Act says that BOTH spouses have an EQUAL right to POSSESSION of a matrimonial home.  

Section 19(2) goes on to say that, when only ONE spouse has an interest in a matrimonial home, the other 

spouse‘s right to possession ends when they cease to be spouses (unless a separation agreement or court order 

says otherwise). 
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So what does this mean for you?  Well, even if a Marriage Contract says that only ONE spouse will be the owner 

of the matrimonial home, the OTHER spouse will still have a right to possession.  This means that the ONE 

spouse who owns the matrimonial home CANNOT dispose of (i.e. sell, transfer, gift, etc.) or encumber (e.g. 

mortgage, use as collateral, etc.) any interest in a matrimonial home UNLESS: 

 the OTHER spouse signs the paperwork; 

 the OTHER spouse consents to the transaction; 

 the OTHER spouse has released all rights under Part II of the Family Law Act by a Separation  

   Agreement; 

 a court has authorized the transaction or has released the property from Part II of the Family Law  

   Act; or 

 the property is not designated by both spouses as a matrimonial home and a designation of another  

   property as a matrimonial home, made by both spouses, is registered and is not canceled. 

Importantly, if only ONE spouse owns the matrimonial home tries to dispose or encumber the matrimonial home 

without falling under one of the above situations, then that transaction may be SET ASIDE by a court.  Finally 

worth mentioning is that, regardless of who owns the matrimonial home or its contents, and despite a spouse‘s 

right of possession, a spouse can ask the court for exclusive possession of the home (among other things).  In 

determining whether an order for exclusive possession is appropriate, a court must consider the following factors 

under sections 24(3) and (4): 

 the best interests of the children affected (i.e. possible disruptive effects of a move to another home  

   and the child‘s views and preferences – if they can be ascertained); 

 any existing orders under Part I (Family Property) and any existing support orders; 

 the financial position of both spouses; 

 any written agreement between the parties; 

 the availability of other suitable and affordable accommodation; and 

 any violence committed by a spouse against the other spouse or the children. 

Interestingly, even if a court orders that ONE party be given exclusive possession of the matrimonial home, it can 

still direct that party to make periodic payments to the other spouse (among other things), pay for all or part of the 

repair and maintenance of the matrimonial home, and keep or remove certain contents of the matrimonial home.  

Finally worth mentioning is that under section 25, if a court is satisfied that there has been a material change in 

circumstances, it can discharge, vary or suspend any order made concerning possession of the matrimonial home 

(as noted above). 
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Chapter 8: Wills and Estates 

A. (Continuing) Power of Attorney for Property / Finances 

A ―Power of Attorney for Property / Finances‖ is a legal document that designates a person (the ―Attorney‖) to 

act on behalf of another person (the ―Grantor‖) in respect of their property and finances.  This document can be 

used to allow your attorney to deal with things like signing papers to purchase a residential home, transferring 

money into or out of a bank account, managing a business, or suing someone or defending yourself in a lawsuit.     

The word ―Continuing‖ may appear before the words ―Power of Attorney for Property / Finances‖ to 

demonstrate that, even after the Grantor becomes mentally incapacitated, the power of attorney will still continue 

or endure with legal effect. A non-continuing Power of Attorney for Property covers your financial affairs but 

can‘t be used if you become mentally incapable. These may be used if you need someone to sell your property, for 

example, while you‘re away for an extended period of time.  Powers of Attorney for Property / Finances are 

governed by the Substitute Decisions Act, 1992, S.O. 1992, c. 30.  Everyone should have powers of attorney to 

make sure that their personal and financial affairs are capable of being looked after when they become unable to 

look after those things themselves.  Remember: when you die, your Powers of Attorney are terminated and your 

Last Will and Testament (discussed below) takes effect. 

 

Why do you need a Continuing Power of Attorney for Property / Finances? 

The advantages of having a Continuing Power of Attorney for Property include having control over who makes 

decisions on your behalf (and sometimes how they make those decisions) concerning your property and finances 

when you can no longer do so.  Also, having a Continuing Power of Attorney for Property can help avoid 

litigation (and the wasted time, money, and effort) to see who will be appointed to be your representative or 

guardian.  Remember: you can entirely limit the powers of your attorney for property such that they do not have 

the power to handle some of your property or financial affairs. 
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What if I don’t have a Continuing Power of Attorney for Property / Finances? 

If you do not have a Continuing Power of Attorney, your financial affairs are not automatically transferred to 

family members (a common misconception).  Rather, someone must apply to the court for permission to be your 

representative or a guardian must be appointed by the Office of the Public Guardian and Trustee or by the court.  

Applications for court-appointed guardians of property are made under the Substitute Decisions Act, 1992 and 

require, among other things, the proposed guardian‘s consent, a plan of management for the property, a statement 

indicating that the alleged incapable person has been informed of the application, and other documentation.  In 

coming to its decision, the Court will examine whether the alleged incapable person had wishes (and what they 

were), whether the proposed guardian is the attorney under a continuing power of attorney, and the closeness of 

the relationship of the applicant to the incapable person.  In general, the government (i.e. the Public Guardian and 

Trustee under the Public Guardian and Trustee Act, R.S.O. 1990, c P.51) does not step in to help; rather, it acts 

only in situations where no other suitable person is available, able and willing. This court process can be lengthy, 

costly and emotionally draining.  It can also result in disagreements among your family members and friends, 

with the end result being that authority is given to someone whom you yourself might not have chosen. 

Legal Requirements 

To have a valid Continuing Power of Attorney for Property under the Substitute Decisions Act, 1992: 

1. The document itself must state that it is a continuing power of Attorney or otherwise express the  

  intention that the authority given may be exercised during the Grantor‘s incapacity to manage  

  property.  The Power of Attorney for Property need not be in a set form or template. 

2. The document must authorize a person to be an Attorney. 

3. The Grantor (i.e. the person giving the power of Attorney) must have capacity to give the continuing  

  power of Attorney (i.e. through knowledge, awareness, appreciation, etc.). 

4. The document must be signed by two witnesses who are (among other things) not the Grantor or  

  Attorney‘s spouse or partner, a person less than 18 years old, or a child of the Grantor (or someone   

  who the Grantor has demonstrated a settled intention to treat as his or her child). 

The Grantor must be over the age of 18 and must be mentally capable as demonstrated by things like: 

 knowing what kind of property he or she has and it‘s approximate value; 

 is aware of the obligations owed to his or her dependents; 

 knows that the Attorney must account for his or her dealings with the person‘s property; 

 knowing what authority is being granted to the Attorney; 

 appreciates that the Attorney‘s mismanagement could result in a decline of the value of property; and 

understanding the consequences of an Attorney misusing their authority.  

 who the Grantor has demonstrated a settled intention to treat as his or her child). 
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Is a lawyer required? 

The Substitute Decisions Act, 1992 does NOT require that a lawyer prepare, witness, notarize, etc. your Power of 

Attorney for it to be legal.  That said, if you have a complicated situation (e.g. specific attorneys for specific 

purposes, a limited scope power of attorney, etc.), it may be worthwhile to engage a lawyer to prepare a Power of 

Attorney or Continuing Power of Attorney for you.  If you are worried that a party may challenge your ability to 

make the power of attorney (e.g. based on you lacking the mental capacity to do so at the time you signed it), then 

you should also consult a lawyer.  They will know how to legally address this situation to reduce the risk of future 

challenges – for example, by getting a medical report confirming your capacity at the time you make the Power of 

Attorney. 

When does a Continuing Power of Attorney for Property / Finances take effect? 

A Continuing Power of Attorney generally takes effect IMMEDIATELY as soon as it is signed or when the 

Grantor becomes mentally incapacitated or infirm.  If you want the Continuing Power of Attorney to apply only at 

a certain time (e.g. a date) or upon the occurrence of a certain event (e.g. when you are deemed incapacitated by 

two independent medical practitioners), then it should clearly state that. 

Terminating a Power of Attorney 

A Power of Attorney can be terminated at any time while the person making it is legally fit or competent to do so.  

Under the Substitute Decisions Act, 1992, a Continuing Power of Attorney can be terminated when: 

 it is revoked in writing and signed in front of two appropriate witness who are present (and it  

  should also refer to the Power of Attorney that is being revoked or parts therein); 

 the Attorney dies, resigns, or becomes incapable of managing property unless  

  another Attorney (joint or substitute) is provided for in the Power of Attorney; 

 the court appoints a guardian of property for the Grantor (for Continuing Power of Attorney for  

Property); 

 the Grantor dies; or 

 when the Grantor executes a new Power of Attorney (unless multiple Powers of Attorney are  

provided for). 

It is interesting to note that, if a Continuing Power of Attorney is terminated or becomes invalid, any subsequent 

exercise of the power by the Attorney is NEVERTHELESS VALID between the Grantor or their estate and any 

person who acted in good faith and without knowledge of the termination or invalidity.  The same is true if the 

Continuing Power of Attorney is ineffective because an improper person witnessed its execution. 
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Do you have to deposit or register your Continuing Power of Attorney somewhere for it to be legal? 

There is no requirement that you deposit your Continuing Power of Attorney in any specific place. Indeed, the 

government of Ontario does not offer any kind of registry for keeping Continuing Powers of Attorney.  As such, 

it is best to leave the Continuing Power of Attorney in a secure place (e.g. fireproof safe, with a trusted third 

party) and let your Attorney know where it is (or give him or her a copy), along with your Last Will and 

Testament.  Instead of making additional original versions of the Continuing Power of Attorney, it is best to make 

one version and then have a lawyer notarize a true copy of that original.  

 

What happens when you die? 

 

The Continuing Power of Attorney only has effect while the Grantor is alive.  When the Grantor dies, their Will 

(if they have one) or Ontario‘s intestate laws (if they do not have a Will) will govern the final disposition of their 

property.  Here, the Attorney will need to account to the Grantor‘s representative or trustee of their estate for the 

transactions that they entered into under the Continuing Power of Attorney. 

 

B. Power of Attorney for Personal Care 

In Ontario, a ―Power of Attorney for Personal Care‖ is a legal document that designates a person (known as an 

―Attorney‖) to act on behalf of another person (called a ―Grantor‖) to make personal care decisions on the 

Grantor‘s behalf.  Personal care includes health care, nutrition, shelter, clothing, hygiene, and safety.  It is 

important to note that a Power of Attorney for Personal Care need not deal with all aspects of personal care, but 

only some.  Furthermore, if a Grantor is capable (as discussed in greater detail below) of making certain decisions 

about their personal care, then the Power of Attorney will not be triggered with respect to those decisions – but it 

may still be triggered with respect to other decisions.  The word ―Attorney‖ does not mean that the person is or 

becomes a lawyer.  They are simply the person appointed as such and nothing more.  Powers of Attorney are 

governed by the Substitute Decisions Act, 1992, S.O. 1992, c. 30. 

 

Why do you need a Power of Attorney for Personal Care? 

The most common reason to have a Power of Attorney for Personal Care is to ensure that someone you trust is 

able to look after your personal care when you are no longer able to make personal care decisions for yourself.  

You can also specify which personal care matters your Attorney will be able to make decisions about. 
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What if I don’t have a Power of Attorney for Personal Care? 

If you do not have a Power of Attorney for Personal Care, decisions about your personal care will not 

automatically be transferred to family members (a common misconception).  Rather, someone must apply to the 

court for permission to be your guardian.  Applications for court-appointed guardians are made under the 

Substitute Decisions Act, 1992 and require, among other things, the proposed guardian‘s consent, a guardianship 

plan, and a statement indicating that the alleged incapable person has been informed of the application, and other 

documentation.  In coming to its decision, the Court will examine whether the alleged incapable person had 

wishes (and what they were), whether the proposed guardian is the attorney under a power of attorney for 

personal care, and the closeness of the relationship of the applicant to the incapable person.  In general, the 

government (i.e. the Public Guardian and Trustee under the Public Guardian and Trustee Act, R.S.O. 1990, c 

P.51) does not step in to help; rather, it acts only in situations where no other suitable person is available, able and 

willing. This court process can be lengthy, costly and emotionally draining.  It can also result in disagreements 

among your family members and friends, with the end result being that authority is given to someone whom you 

yourself might not have chosen. 

 

What are the legal requirements to have a valid Power of Attorney for Personal Care? 

To have a valid Power of Attorney for Personal Care under the Substitute Decisions Act, 1992: 

1. It must be written and signed by the Grantor and two witnesses (who must both be present when the  

  Grantor executes the Power of Attorney for Personal Care).  It need not be in a set form or template. 

2. The document must authorize a person to be an Attorney to make decisions, on the Grantor‘s behalf,  

concerning the Grantor‘s personal care. 

3. A person cannot act as an Attorney if that person provides health care to the Grantor for compensation  

  or provides residential, social, training or support services to the Grantor for compensation.  The   

  exception to this rule is if that person is the Grantor‘s spouse, partner or relative. 

4. The Grantor (i.e. the person giving the power of Attorney) must have capacity to give the power of  

  Attorney (i.e. through knowledge, awareness, appreciation, etc.). 

5. The document must be signed by two witnesses who are (among other things) not the Grantor or  

  Attorney‘s spouse or partner, a person less than 18 years old, or a child of the Grantor (or someone   

  who the Grantor has demonstrated a settled intention to treat as his or her child). 

http://www.canlii.org/en/on/laws/stat/so-1992-c-30/latest/so-1992-c-30.html
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When it comes to legal capacity (i.e. sufficient ability) for the Grantor to grant the power of Attorney, there are a 

few things to keep in mind.  Pursuant to section 47 of the Substitute Decisions Act, 1992, to enter into or revoke 

a power of Attorney for person care, the Grantor must: 

 be over the age of 16; 

 be able to understand that the proposed Attorney has a genuine concern for their welfare; and 

 appreciate that they may need to have the proposed Attorney make decisions for them. 

 

In order to express wishes concerning their health-related treatment, admission to a care facility or a personal 

assistance service, they must possess mental capacity (see ss. 4 and 5 of the Health Care Consent Act, 1996).   

Having mental capacity means that the Grantor is able to: 

 

 understand the information that is relevant to making a decision about the treatment, admission to a  

  care facility or personal assistance service; and 

 appreciate the reasonably foreseeable consequences of a decision or lack of decision. 

Based on the above requirements, a person may be capable of EXECUTING a Power of Attorney for Personal 

Care but MAY NOT be capable of expressing their wishes with respect to health-related treatment, admission to a 

care facility, or with respect to personal assistance services.  Sometimes, it may be necessary to consult with a 

medical professional to assess whether the Grantor has sufficient capacity to enter into a Power of Attorney for 

Personal Care AND give their wishes concerning such treatment. 

 

Is a lawyer required? 

The Substitute Decisions Act, 1992 does NOT require that a lawyer prepare, witness, notarize, etc. your Power of 

Attorney for it to be legal.  That said, if you have a complicated situation (e.g. specific attorneys for specific 

purposes, a limited scope power of attorney, etc.), it may be worthwhile to engage a lawyer to prepare a Power of 

Attorney for Personal Care for you.  If you are worried that a party may challenge your ability to make the power 

of attorney (e.g. based on you lacking the mental capacity to do so at the time you signed it), then you should also 

consult a lawyer.  They will know how to legally address this situation to reduce the risk of future challenges – for 

example, by getting a medical report confirming your capacity at the time you make the Power of Attorney. 
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When does a Power of Attorney for Personal Care become effective? 

A Power of Attorney for Personal Care takes effect when the Health Care Consent Act, 1996 applies to the 

decision and that Act authorizes the Attorney to make the decision.  The Health Care Consent Act, 1996 applies 

to a person‘s wishes with respect to health-related treatment, admission to a care facility or a personal assistance 

service.  A ―personal assistance service‖ generally means assistance with or supervision of hygiene, washing, 

dressing, grooming, eating, drinking, elimination, ambulation, positioning or any other routine activity of living.  

So if a person is INCAPABLE of consenting or refusing consent to health-related treatment or admission to a care 

facility, or making a decision concerning a personal assistance service, then that person‘s Attorney (acting under a 

Power of Attorney for Personal Care) may give or refuse such consent or make such decisions on that person‘s 

behalf (so long as the Power of Attorney for Personal Care gives them that power).   

Furthermore, a Power of Attorney for Personal Care takes effect when the Health Care Consent Act, 1996 does 

not apply to the decision, but the Attorney has reasonable grounds to believe that a person is incapable of making 

the decision (again, so long as the Power of Attorney for Personal Care does not place any condition that prevents 

the Attorney from making the decision unless the Grantor‘s incapacity has been confirmed).  Sometimes, a Power 

of Attorney for Personal Care can specify how incapacity for personal care is to be determined and what factors, if 

any, should be considered.  For example, it may say that capacity will be assessed by two physicians; many 

doctors, however, do not know how to assess capacity!  If there is a condition in the Power of Attorney for 

Personal Care that the Grantor‘s incapacity be determined but no method is provided for, then the Grantor‘s 

incapacity can be determined by an assessor under the Substitute Decisions Act, 1992.  The cost is about $800.  

Finally, a Grantor may in their Power of Attorney for Personal Care leave it up to the Attorney to determine when 

the Grantor is incapable of making decisions.   

How do you terminate a Power of Attorney for Personal Care? 

A Power of Attorney can be terminated at any time while the person making it is legally fit or competent to do so.  

Under the Substitute Decisions Act, 1992, a Power of Attorney for Personal Care can be terminated when: 

 it is revoked in writing and signed in front of two appropriate witness who are present (and it  

  should also refer to the Power of Attorney that is being revoked or parts therein); 

 the Attorney dies, resigns, or becomes incapable of personal care unless another Attorney (joint or  

substitute) is provided for in the Power of Attorney; 

 the court appoints a guardian for the Grantor; 

 the Grantor dies; or 

 when the Grantor executes a new Power of Attorney (unless multiple Powers of Attorney are  

provided for). 
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C. Last Will and Testament 

A Will (also referred to as a ―Last Will and Testament‖) is a legal document that basically provides instructions 

as to how your remaining assets and liabilities are to be dealt with.  It also provides for instructions as to who will 

be the ―Estate Trustee‖ responsible for administering your final wishes and identifying who your beneficiaries 

will be. Finally, a Will can allow you to appoint a ―Custodian‖ for your minor children or dependants and 

―Guardian‖ of their property.   

According to section 1(1) of the Succession Law Reform Act, R.S.O. 1990, c. S.26, a Will also includes a 

―Codicil‖, which is a document that cancels certain parts of your Will or adds new parts to it and which must be 

read together with your Will as one document.  A person who makes and signs a valid Will is referred to as a 

―Testator‖ (for a man) or ―Testatrix‖ (for a woman). 

When you die in Ontario, your assets are pooled together into something called an ―Estate‖.  An Estate Trustee is 

appointed in the Will (and a substitute is usually appointed in case the primary estate trustee is unwilling or 

unable to perform his or her duties) and must: 

 administer the Will by paying out liabilities (e.g. taxes owed, funeral expenses, creditors, etc.); 

 manage remaining assets (e.g. selling them, gifting them, investing them, etc.); and  

 distribute the residue of the estate (i.e. the remaining funds after everything else is taken care of) to  

  the beneficiaries designated under the Will.   

 

Legal Requirements 

There are only a few requirements for a Will to be valid and enforceable.  But if you don‘t do these basic things 

properly, the Will can be contested through litigation, which will cost thousands of dollars (or more), destroy 

relationships, waste years, etc. 

First, in Ontario, for a Will to be valid, it must be in writing.  So says the Succession Law Reform Act. 

Second, a Will must be made by a legally competent person (i.e. the Testator / Testatrix must be 18 years old or 

older and mentally capable of making a Will).   This is often a litigious issue: some will claim that the person 

making the Will was not sufficiently competent to make the Will as they did not understand the purpose and 

effects of making the Will.  Worth mentioning is that a person under 18 years old CAN make a Will if he or she is 

married or if he or she is in the Canadian Armed Forces.   
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Third, the Testator / Testatrix must sign the Will before two witnesses who are both present during signing.  The 

witnesses must also acknowledge that this was done – typically through an affidavit attached to the Will.  It is also 

a good idea to have these affidavits in case the Will needs to be ―probated‖ through the courts (i.e. legally 

processed to establish the validity of a Will before a judicial authority): if probate is necessary, and many years 

have passed since the Will was signed and witnessed, the witnesses will need to be located for the purposes of 

giving affidavits.  To avoid wasting time and money locating witnesses, it is best to simply have them sign 

affidavits at the same time they witness and sign the Will.  It is not necessary for witnesses to see or read any part 

of the document.  The Testator / Testatrix‘s signature must be at the end of the document, but can follow a blank 

section on the page after the concluding words of the Will.  Neither of the witnesses can be beneficiaries or their 

spouses, or else transfers of real or personal property to them are voided: section 12 of the Succession Law 

Reform Act.   

It is a good practice for all parties to initial in the bottom right hand corner of every page leading up to the signing 

page.  While there may be other requirements for a Will to be valid, those requirements are often examined and 

dealt with by a lawyer who is trained and experienced in making the Will as litigation-proof as possible. 

Worth mentioning is that ―Holographic Wills‖ are acceptable and do not require the presence or attestation or 

signature of a witness to be valid: section 6 of the Succession Law Reform Act.  Holographic Wills are wholly 

written by the testator in his or her handwriting and signed and dated.  People are cautioned against writing their 

own Will in this manner as it may lead to the Will being challenged. 

 

Is a Lawyer needed? 

While a lawyer is not legally required for you to have a Will drafted, reviewed, or executed, it is nevertheless in 

your best interests to do so.  Only a few things are needed in order for a Will to be valid and enforceable.  But if 

you don‘t do these basic things properly, the Will may be contested through litigation. 

In addition to ensuring that the legal requirements of drafting a Will are met and that the specific wishes of the 

Testator / Testatrix are addressed, a lawyer will typically deal with a number of other issues that could jeopardize 

the validity of a Will. 
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First, a lawyer will inquire into the mental state of the Testator / Testatrix.  A lack of capacity to enter into the 

Will may be grounds to invalidate it.  In Banks v. Goodfellow, 1870 WL 11622 – the English Court of Queen‘s 

Bench famously wrote: 

―It is essential to the exercise of (the power of testation) that a testator shall understand the 

nature of the act and its effects; shall understand the extent of the property of which he is 

disposing; shall be able to comprehend and appreciate the claims to which he ought to give 

effect; and, with a view to the latter object, that no disorder of the mind shall poison his 

affections, pervert his sense of right, or prevent the exercise of his natural faculties—that no 

insane delusion shall influence his will in disposing of his property and bring about a disposal of 

it which, if the mind had been sound, would not have been made.‖ 

If there is a doubt as to the Testator / Testatrix‘s mental capacity to enter into the Will (e.g. due to age or physical, 

mental or emotional illness, etc.), the lawyer may call an appropriately qualified medical practitioner to be present 

at the time instructions are given.  Those instructions may also be video recorded. 

Second, a lawyer will also try to make sure that the Testator / Testatrix is not entering the Will as a result of some 

duress or improper or undue influence from an external force.  The Testator / Testatrix must enter the Will freely 

and voluntarily or else it may be subsequently contested.  A lawyer will typically exclude interested parties from 

being present at the time the Testator / Testatrix executes the Will. 

Third, a lawyer will be able to discuss with you income tax, probate, and statutory claim considerations. When 

you die, you are automatically deemed to have disposed of (immediately before death) all your assets for fair 

market value: section 70(5)(a) of the Income Tax Act, R.S.C. 1985, c. 1 (5
th

 Supp.).  As such, any resulting 

taxable capital gains have to be included in your income in that year.  These capital gains, however, can be 

deferred through the use of a spousal rollover, which a lawyer can help structure.  If you own shares of a qualified 

small business corporation (which a lawyer can also advise you on), you may also be entitled to a lifetime capital 

gains deduction (which is presently $375,000). With respect to minimizing probate fees, there are a number of 

legal possibilities which can be canvassed with your lawyer – such as transferring assets into joint ownership, 

designating beneficiaries of RRSP‘s, RRIF‘s and insurance policies, establishing an inter vivos trust, and 

executing multiple wills.  Finally, your estate may be liable to pay your dependants (pursuant to section 58 of the 

Succession Law Reform Act) and spouse (pursuant to sections 5 and 6 of the Family Law Act, R.S.O. 1990, c. 

F.3) more than what they would otherwise be entitled to under your Will.  A lawyer can help you address all of 

these things.  In the case of your spouse, for example, a lawyer can draft a marriage contract that would preclude 

your spouse‘s ability to entitlements under the Family Law Act. 
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Advantages 

With a Will, you can: 

 Decide who will be the beneficiaries of your estate (i.e. the pool of assets which will be distributed  

  after certain expenditures are paid); 

 Give personal items to specific individuals; 

 Include persons who are not related to you by blood to inherit a part or all of your estate; 

 Divide the residue of your estate according to specifically identified trusts; 

 Select an Estate Trustee (i.e. a person who will administer your estate and pay out the specific trusts  

  described in your Will); 

 Select a Custodian for your minor children (if you have any) and Guardian of their property;  

 Reduce the cost of administering your estate (e.g. by avoiding fighting and estate litigation); and 

 Reduce income taxes (especially if you die and leave a spouse behind). 

 

D. Dying without a Will 

If you die WITHOUT a Will, then someone will need to apply to the relevant court to be appointed the Estate 

Trustee.  This application is made in the court office for the area (e.g. county, district, region, or metropolitan 

municipality) in which the deceased resided at the date of death. In Toronto, for example, the appropriate court is 

the Estates Court office located at 393 University Avenue, 10th floor, 416-326-4230 (otherwise, you make an 

application to the Ontario Superior Court of Justice). 

Applications for Certificates of Appointment of Estate Trustee are processed by Ministry of the Attorney 

General court staff.   They perform the duties of an estate registrar in the Civil Office of the Superior Court of 

Justice. These duties are prescribed by law. Staff must review each application to confirm that the application and 

all accompanying documents are complete and comply with the Ontario Rules of Civil Procedure (the rules of 

court) and other applicable legislation. 
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Section 74.05 of those Rules require that an Application for a Certificate of Appointment of Estate Trustee 

without a Will (Form 74.14 or 74.15) be accompanied by: 

1. An affidavit (Form 74.16) attesting that notice of the application (Form 74.17) has been served on all  

  persons entitled to share in the distribution of the estate (including special ways to serve minors under  

  18 years old and mentally incapable persons). 

2. A renunciation (Form 74.18) from every person who is entitled in priority to be named as estate  

  trustee and who has not joined in the application. 

3. A consent to the applicant‘s appointment (Form 74.19) by persons who are entitled to share in the  

  distribution of the estate and who together have a majority interest in the value of the assets of the 

  estate at the date of death; 

4. The security required by the Estates Act; and 

5. Any other additional material which the court may direct (e.g. affidavit dispensing with bond, Draft  

  Order Dispensing with bond, Draft Certificate, affidavits concerning value of estate, etc.). 

If court staff have concerns about the application or accompanying materials, the application must be referred to a 

judge for direction. The judge may require further materials to be filed or steps taken by the personal 

representative in relation to the application.  The Ministry strives to process certificates of appointment of estate 

trustee with or without a will within 15 days after the application and accompanying materials are complete and 

judicial direction, if required, has been obtained.  If a Certificate of Appointment of Estate Trustee Without a 

Will is issued, it will be in Form 74.20.  
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Division of Property without a Will 

If someone dies without a Will in Ontario, their property will be divided according to the rules set out in the 

Succession Law Reform Act.  There is a standard procedure which divides property according to family 

relationships.  Here are some of those rules: 

 If a person dies without a Will and is survived by a spouse without children, then the spouse is  

  entitled to the property absolutely: section 44. 

 Worth mentioning is that a spouse is generally entitled to a preferential share under the Regulations  

  made under that Act up to the first $200,000 of the estate before it is divided among any remaining  

  heirs: sections 45 and 46.  This basically means that if the estate‘s net worth is $200,000, then the spouse  

  will be entitled to all of it! 

 If a person dies without a will and a spouse and one child survive, then the spouse will be  

  entitled to their preferential share and an additional 1/2 of the residue of the estate: section 46(1). 

 If a person dies without a will and a spouse and children survive, then the spouse will be  

  entitled to their preferential share and an additional 1/3 of the residue of the estate: section 46(2). 

 If a person dies without a will and without any spouse or children surviving, then their  

  living parents will be entitled to the property either equally (or one of them will get it absolutely if  

  only one is alive): section 47(3). 

 If a person dies without a will, without any spouse or children, and without any parents, then their  

  property will be distributed equally among any living brothers and sisters (or their children): section  

  47(4). 

 If a person dies without a will, without any spouse or children, without any parents, and without any  

  brothers or sisters, then their living nephews and nieces inherit an equal portion of the residue of the   

  estate: section 47(5). 

 Finally, if a person dies and there is no surviving spouse, children, parent, brother, sister, nephew or  

  niece, then the property ―shall be distributed among the next of kin of equal degree of consanguinity  

  to the intestate equally without representation‖.  If a person has no such living next of kin, then  

  generally the estate goes to the government. 

So be sure to have your Will properly drafted by a lawyer if you want to have control over who your beneficiaries 

are when you pass away! 
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E. How do I prepare to have my Will drafted 
 

To prepare to have your Will drafted, you should gather some important and relevant personal and financial 

information.  This information will help the drafter tailor your Will to meet your needs.  Having this information 

conveniently available alongside the Will can also benefit your trustee and beneficiaries, who won‘t have to look 

for hidden or hard to find assets and liabilities after you die.  The following information should be organized: 

 Personal Information: name, address, date of birth, marital status (past and present), residency,  

  previous Will, marriage contract, etc.; 

 Family and Dependant Information: names, addresses, dates of birth of spouse(s), children, and  

  dependants, etc.; 

 Professional Advisors: names and addresses of lawyer, accountant, investment advisor, life insurance  

  agent, etc.; 

 Income Information: amount of annual income from all sources (e.g. employment, business, rent,  

  royalties, etc.); 

 Assets: bank accounts, safety deposit boxes, real estate, life insurance, annuities, RRSPs, RRIFs,   

  pensions, investments, business interests, debts owing from third parties, cars, boats, 

 machinery/tools/equipment, household goods and furniture, etc.; and 

 Liabilities: mortgages, loans, credit card balances, etc. 

Once these details have been gathered, the next step is for you to outline the instructions for your Will. To start, 

the following questions will need to be answered with respect to disposing of personal effects and the residue of 

your estate: 

 Who do you wish to be your Estate Trustee? 

 How do you want your personal property and real property to be gifted? 

 How do you want the residue of the estate to be dealt with? 

 Would you like to create a spousal trust, whereby your surviving spouse can live off the income  

  generated by the residue of your estate until he or she passes away, in which case, the residue is  

  distributed among the beneficiaries (e.g. the children?)? 

 Who do you wish to be the Custodian of your minor children and Guardian of their property? 

 What kinds of powers do you want your estate trustee to have with respect to you personal effects  

 (e.g. power to sell, power to invest, power to distribute proceeds, power to loan funds to beneficiaries  

 or others, power to take reasonable compensation from the residue of the estate, etc.) and assets? 

 Do you wish to donate your organs? 

 What kind of funeral do you want to have? 
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 Do you want to have special clauses dealing with minors (e.g. property relating to minors, a trust  

 relating to minors, guardians of minor‘s property, etc.)? 

 How are disputes to be handled (e.g. arbitration, mediation, court, etc.)? 

 

F. Basic Structure of a Will 
 

Simple Wills follow a common structure: 

1. Identify the person who is making the Will. 

2. Revoke previous Wills. 

3. Appoint an Estate Trustee and a Substitute Estate Trustee (i.e. someone who is legally competent and  

  will administer your estate as per your final wishes). 

4. List your wishes concerning your taxes, funeral, and personal effects. 

5. List and divide your personal and real property if you wish. 

6. Distribute the residue of your estate (i.e. left over after all liabilities have been paid and all other gifts  

 distributed). 

7. Outline the powers and limits of your Estate Trustee (e.g. manage investment, sell / dispose / retain  

 assets, employ agents, deal with real property, make loans to beneficiaries, settle claims, make  

  elections under the Income Tax Act, etc). 

8. Appoint a Custodian for your minor and disabled children and Guardian of their property. 

9. Include dispute resolution provisions (if you wish) 

10. Execution: sign and date the Will and have it witnessed by appropriate parties. 

 

 

G. Amending a Will 
 

You can use a legal document called a ―Codicil‖ to amend your Will without having to write a new Will.  You 

can‘t simply cross off a part of the Will or insert a new section in handwriting on top of the Will.  You must either 

create a new Will or (if the change is relatively minor) create a Codicil.  A Codicil is a written document that 

refers to the Will and the parts that are being changed (removed, added, etc.).  A Codicil must be signed, dated, 

and witnessed by two parties in the same way as a Will is made: section 18 of the Succession Law Reform Act.  

Codicils that amend previous Codicils should also state that fact (i.e. that a particular Codicil is being revoked).  If 

there are many Codicils, it would probably make sense to re-write the entire Will (for simplicity‘s sake).  
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H. Revoking a Will 
 

A Will can only be revoked in one of the following ways: 

 Marriage, unless there is a declaration in the Will that it is made in contemplation of a marriage to a  

  particular person: sections 15(a) and 16(a) of the Succession Law Reform Act. 

 Making and properly executing another Will: section 15(b) of the Succession Law Reform Act. 

 A written declaration with an intention to revoke which follows the rules of making a Will: s. 15(c). 

 The Will being physically destroyed (e.g. burned, torn, etc.) with a clear intention to do so by the Testator  

  / Testatrix or some person in their presence and under their direction: section 15(d). 

 
I. Reviving a Will 
 

A Will that is revoked can be revived only under section 19 of the Succession Law Reform Act: 

 By a Will being made; 

 By a Codicil being made; or 

 By the re-execution of a previously revoked Will with the required formalities. 

Unless the contrary can be shown, there is a presumption that, when a Will is partially revoked and then afterward 

wholly revoked and then revived, the revival does not extend to the part that was partly revoked (i.e. before the 

whole revocation).  If you didn‘t understand that last part, just re-read it  

 
J. Mistakes 
 

A Will is only valid if the Testator / Testatrix knew and approved of its content.  If words have been mistakenly 

inserted into a Will, a court may strike them out.  In Barylak v. Figol, 9 E.T.R. (2d) 305, for example, a residuary 

clause had mistakenly been inserted.  That clause gave the residue of the deceased‘s estate to a fund to create a 

scholarship for needy students of Ukrainian origin. The Testator never gave his solicitor instructions to include 

this clause. There was no evidence that the Will was ever sent to the Testator prior to its execution for review by 

him.  Even if it had been, there was no evidence as to whether the Testator‘s command of written English was 

such that he would have fully understood it. Also, there was no evidence that a true copy of the executed Will was 

left with the Testator or that a copy was sent to him. The Ontario Court of Justice (General Division) held that the 

Testator knew nothing about the residuary clause and that it did not reflect his expression. Accordingly, the Court 

deleted the clause from his Will. 
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K. International Wills 
 

Along with other provinces and countries, Ontario is a contracting party to the Convention Providing a Uniform 

Law on the Form of an International Will.  This means that, if a Will is made in the form of an International 

Will (i.e. in accordance with the form prescribed by that Convention in the Schedule and Annex in the Succession 

Law Reform Act) concerning two or more contracting parties, then the Will is valid as between those parties 

irrespective of where it was made, the location of the assets and of the nationality, domicile, or residence of the 

Testator / Testatrix. At present, some the contracting parties to the Convention include: Belgium, most Canadian 

provinces (Manitoba, Newfoundland, Alberta, Saskatchewan, Prince Edward Island, New Brunswick, and Nova 

Scotia), Cyprus, Ecuador, France, Italy, Iran, Portugal, the Russian Federation, the United Kingdom, and the 

United States of America.  An important difference with an International Will is the requirement that an 

authorized person (in Ontario, this means a lawyer) attach to the Will a Certificate establishing that the obligations 

of the Convention have been complied with. 

 

L. Multiple Wills 

This strategy is useful for a dentist who has a lot of money tied up in their dentistry professional corporation.  

Basically, if the value of their privately-held shares is over $1-million, they should have a lawyer prepare TWO 

Wills for them – in order to reduce the amount of taxes their estate would have to pay when they ultimately die 

(however this strategy can be useful even if the shares are worth less than $1-million).  If the value of those shares 

of the dentistry professional corporation is exactly $1-million, then having multiple Wills will save the dentists‘ 

estate $14,500.  Before further exploring the topic of multiple Wills, it is worth first reviewing some background 

information about what happens when a dentist dies in Ontario and has only ONE Will. 

 

Getting the Will probated 

So when a dentist dies in Ontario, the banks or land registry offices or insurance companies won‘t deal with just 

anyone claiming to be responsible for administering their estate.  They want to see that the Estate Trustee (i.e. 

the person actually appointed under a Will and confirmed by a Court to administer the deceased‘s estate) is 

holding a certificate from the Court.  They won‘t simply accept that a Will being put in their face is the actual 

Will or has not been contested in court. They don‘t want to be held liable if something went wrong and they 

accidentally transferred property or money to the wrong party without the requisite authority.  That‘s why they 

demand to see that the Will has been probated (i.e. verified by a Court).  Evidence of this is a ―Certificate of 

Estate Trustee‖ issued by a Court. 
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That certificate will either be called a ―Certificate of Appointment of Estate Trustee With a Will‖ (if the deceased 

had a Will) or a ―Certificate of Appointment of Estate Trustee Without a Will‖ (if the deceased died intestate or 

without a Will).  Now, as part of the process of getting a Certificate, the estate will need to pay Estate 

Administration Taxes (formerly called ―Probate Taxes‖).  Here‘s how it works… 

 

Estate Administration Tax 

Estate Administration Tax must be paid at the time the application for a certificate of appointment of estate trustee 

(with or without a Will) is filed.  So says rule 74.13 of the Rules of Civil Procedure and 2. 2(1) of the Estate 

Administration Tax Act, 1998.  The amount of estate administration tax payable is based on the value of the 

assets of the deceased‘s estate at the time of his or her death.  It‘s calculated as follows: $5 per $1,000 or part 

thereof, for the first $50,000, then $15 per $1,000 or part thereof by which the value exceeds $50,000 (s. 3, 2(6) of 

the Estate Administration Tax Act, 1998).  No tax is payable if the value of the estate is $1,000 or less. 

So here‘s an example: if the assets of the deceased‘s estate at the time of death is $25,000, then the estate 

administration tax will be $5/$1,000 x 25,000 = $125.  If the assets were valued at $25,001, then the estate 

administration tax will be $5 more, or $130 because that $1 is part of the next $1000. 

So, by doing the calculations, we can see that $250 of estate administration taxes will be paid on the value of the 

estate up to the first $50,000; then, if the value of the estate is actually $1-million, then the remaining $950,000 

will generate estate administration taxes of $14,250.  Adding up the previous $250 with this $14,250 results in 

estate administration taxes of $14,500 if the value of the estate is exactly $1-million! 

Note: no tax is payable where the application is for a certificate of appointment of SUCCEEDING estate trustee 

with or without a Will or a certificate of appointment of estate trustee during litigation.  In these cases, the 

legislation prescribes a certain fee which is payable. 

 

Avoid Paying Estate Administration Tax 

Believe it or not, there are a few legitimate ways in which you can get around having your estate pay Estate 

Administration Taxes.  Clearly, you can dispose of your assets during your lifetime (either by selling or gifting 

them) and thereby reduce the asset value of your estate.  But this may still trigger tax consequences (depending on 

the type of asset you‘re transferring, its fair market value on the date of the transfer, it‘s original cost, and the 

person who is receiving it).  So what‘s the solution?  Multiple Wills! 
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Basically, the idea is that you can probate one Will dealing with certain assets but avoid having to probate another 

Will dealing with other kinds of assets.  The idea goes as follows: one Will deals with the assets for which Estate 

Administration Taxes will be required. This includes things like (but is not limited to) bank accounts, lands 

registered in the Land Titles System, shares or debt instruments of public companies, term deposits, GICs, and 

brokerage accounts, etc.  Banks and the Land Registry Office simply need to see that the Will has been probated 

and a Certificate of Estate Trustee issued before they allow anyone to do anything.  So Estate Administration 

Taxes will be paid as part of probating these assets. 

But the other Will will deal with the assets for which Estate Administration taxes will not be required.  This 

includes things like (but is not limited to) assets for which a beneficiary is named or designated (e.g. life 

insurance, pension plans, RRSPs, RRIFs, TFSAs); assets held jointly which, upon your death, devolve to the 

surviving co-owner; real estate registered under the Registry System and not situate in Ontario; personal items; 

and shares and debt instruments of private corporations.  Now this is where your privately held shares of a 

dentistry professional corporation come into play: the value of those shares can be separated from your other 

assets and NO probate will be required to verify this particular Will!  Now it‘s all becoming clearer (I hope). 

So what‘s the typical cost of doing multiple Wills?  Well, it depends on your specific circumstances (e.g. dealing 

with estate trustees, properties, beneficiaries, specific gifts, cash payments, etc.), but paying a few thousand 

dollars to get multiple Wills to save close to $15,000 seems reasonable!  You should also consider getting your 

Power of Attorney for Personal Care and Power of Attorney for Property / Finances all done at the same time too! 

 

M. Death Benefits: $10,000 tax free payment 

When a dentist dies, designated recipients can receive a $10,000 tax-free death benefit.   Here‘s how it works. 

Assume that a dentist has a professional corporation.  In recognition of the dentist‘s service as an officer, director, 

or employee, the professional corporation agrees to pay the dentist‘s surviving spouse $15,000 on or after the 

dentist‘s death.  This is called a ―death benefit‖.  Now, section 56(1)(a)(iii) of the Income Tax Act says that the 

surviving spouse must include, for the purposes of calculating their taxable income, any ―death benefit‖ they 

receive (i.e. $15,000) minus $10,000 (this is how ―death benefit‖ is defined in section 248(1) of the Income Tax 

Act).  As such, the surviving spouse ends up paying no tax on the first $10,000 they received from the dentistry 

professional corporation as a death benefit.  They would only be taxed on the remaining $5,000 death benefit. 

 

 

 



 
 

 

 

Ontario Dental Law            Page 209 of 209 

 

If the death benefit is not paid to the dentist‘s surviving spouse or common law partner, then the first $10,000, net 

of the death benefits received by the surviving spouse or common law partner, is not included in the recipient‘s 

income.  For example, if a deceased dentist‘s surviving spouse received a death benefit of $6,000 and a surviving 

child received a death benefit of $6,000, then the entire $6,000 received by the surviving spouse would be tax-free 

whereas only $4,000 of the $6,000 received by the child would be tax-free.  The idea is that the recipients of the 

death benefit must evenly split the $10,000 exemption which the employee‘s surviving spouse or common law 

partner have not used. 

Worth mentioning is that any payment made out of a superannuation or pension fund or plan cannot qualify as a 

death benefit; furthermore, ―death benefits‖ received under the Canada Pension Plan do not qualify as death 

benefits for income tax purposes. 


